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I. INTRODUCTION: UNIFORMITY AND PROPOSED
CHAPTER 10
Congress has specific authority under the Constitution to "estabish... uniform Laws on the subject of Bankruptcies throughout the
United States."1 While Congress need not establish laws regarding
bankruptcy, 2 any bankruptcy law that Congress does establish must
be uniform.
The meaning of the term "uniform" is ambiguous. Evidence of original intent and judicial precedent are both limited. Very real consequences flow, however, from one's interpretation of the meaning of
uniform. In 1993, banks and other major financial institutions opposed to debtor-friendly provisions in a new bankruptcy reorganization chapter proposed for small businesses,3 argued that such a pilot
chapter, initially to be implemented in only eight of the ninety-four
federal judicial districts, would violate the constitutional requirements of uniformity. In April 1994, the banks and other opponents of
Chapter 10 succeeded on the Senate floor in deleting proposed Chapter 10 from S. 540.4
1. U.S. CONST. art. I, § 8, cl. 4 (emphasis added).
2. There has been a federal bankruptcy statute continuously in place since the
Bankruptcy Act of 1898. Prior to 1898, Congress enacted a series of short-lived
bankruptcy statutes, starting in 1789. See generally Rhett Frimet, The Birth of
Bankruptcy in the United States, 96 CoM. L.J. 160 (1992)(discussing the Bankruptcy Acts of 1800, 1841, and 1867, and the periods of economic instability
which precipitated them).
3. See generally Dan J. Schulman, Business ReorganizationUnder Proposed Senate
Bill 540, 3 J. BANKR. L. & PRAc. 265, 274-78 (1994)(analyzing S. 540 and summarizing the provisions of proposed Chapter 10).
4. Letter from Kenneth N. Kee, Adjunct Professor of Law, University of California
at Los Angeles, to Dan J. Schulman (Apr. 19, 1994)("[tlhe uniformity requirement
led the Senate to delete Chapter 10 from S. 540")(copy on file with the Nebraska
Law Review).
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The logic of the arguments used to oppose proposed Chapter 10,
however, also directly implicate the United States Trustee program,
which was introduced in 1979 as a pilot program in eighteen of the
ninety-four federal judicial districts. The United States Trustees provide administrative oversight of and currently are entitled to act as
parties-in-interest in bankruptcy cases. 5
The United States Trustee program should have been long established in every federal judicial district by now. Indeed, 28 U.S.C.
§ 581(a) requires the Attorney General to appoint a United States
Trustee in every federal judicial district, including the six judicial districts in the States of North Carolina and Alabama. 6 Nonetheless, in
expanding the United States Trustee program nationally, Congress
provided that different federal judicial districts would have differing
effective dates for the installation of United States Trustees, with the
last United States Trustees to have been appointed by October 1,
1992.7
October 1992 has come and gone. For the six federal judicial districts in the States of North Carolina and Alabama, however, the October 1992 date has been extended to October 1, 2002,8 which is of
course subject to further postponement. These six districts are not
subject to the United States Trustee program. Instead, most of the
functions performed by United States Trustees in other districts are
performed by "Bankruptcy Administrators" and court clerks. Debtors
in these six districts do not pay quarterly fees (either to the United
States Trustee program or to the Bankruptcy Administrator program). In the remaining eighty-eight federal judicial districts, debtors
must pay quarterly fees and are subject to the oversight of the United
States Trustee program.
The Bankruptcy Reform Act of 19949 diminishes some of the practical differences between United States Trustees and Bankruptcy Administrators. It does not, however, alter the fee structure or the
theoretical and constitutional differences between United States
Trustees and Bankruptcy Administrators. Specifically, the Bank5. See 11 U.S.C. §§ 341, 1302 (1988). See OFFICE OF TrE Ary GEN., U.S. DEP'T OF
JUSTICE, REPORT ON TME UNTrED STATES TRUSTEE SYsEir
(1984)[hereinafter AT-

REPoRT](copy on file with the Nebraska Law Review). See infra
notes 153-73 and accompanying text.
28 U.S.C. § 581(a)(4), (21) (1988).
Bankruptcy Judges, United States Trustees, and Family Farmer Bankruptcy Act
of 1986, Pub. L. No. 99-554, § 302(d), 100 Stat. 3088, 3119 [hereinafter BAFJA].
Pub. L. No. 101-650, § 317(a), (c), 104 Stat. 5115, 5116 (1992)(providing that for
each of the six judicial districts located in the States of Alabama and North Carolina, the United States Trustee program shall not become effective or apply to
any pending cases in such districts before (i) such district so elects, or (ii) October
1, 2002, whichever comes first).
Bankruptcy Reform Act of 1994, Pub. L. No. 103-394, 108 Stat. 4106.
TORNEY GENERAL

6.
7.
8.

9.
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ruptcy Reform Act of 1994 provides that Bankruptcy Administrators,
like United States Trustees, may preside at the initial meeting of creditors, may preside at any meeting of equity security holders, and may
swear the debtor and examine the debtor at the initial meeting of
creditors.1O As noted, despite the increased powers given to Bankruptcy Administrators by Congress in the Bankruptcy Reform Act of
1994, Bankruptcy Administrators still do not receive fees from debtors
who have filed for bankruptcy in North Carolina or Alabama.
More fundamentally, the two programs are constitutionally distinct, belonging to different governmental branches. United States
Trustees are part of the executive branch of government and report to
the Executive Office for United States Trustees. Bankruptcy Administrators are part of the judicial branch and report to the Administrative
Office of the United States Courts.
This Article addresses the meaning of the constitutional requirement of uniformity, employing as a practical focus the question of
whether the Bankruptcy Administrator/United States Trustee dichotomy is constitutional. It also addresses the debates in the 102d and
103d Congresses over the constitutionality of proposed pilot Chapter
10.
II.

CHAPTER 10 AND UNIFORMITY: THE BANKS VERSUS
SENATOR HEFLIN

A.

The Banks' Position

A number of leading national banks and major financial institutions opposed to proposed Chapter 10 seized on the argument that
Chapter 10 would be unconstitutional, as it was proposed as a pilot
program to be tested in only eight judicial districts to be designated by
the Director of the Administrative Office of the United States
Courts."1 The banks employed this argument as a vehicle to oppose
debtor-favorable provisions contained in proposed Chapter 10. Specifically, the banks argued to Congress that "a pilot program such as
that proposed by section 201 may well violate the United States Constitution which requires a uniform law on bankruptcy."12
10. Id. § 105.
11. See S. 540, 103d Cong., 1st Sess. § 201 (1993)(proposed 11 U.S.C. § 1030(e)).
12. The Bankruptcy Amendments Act of 1993: Hearings on S. 540 Before the Subcomm. on Courts and Administrative Practiceof the Senate Comm. on the Judiciary, 103d Cong., 1st Sess. 413 n.2 (1993)[hereinafter Hearings on S.
540](statement of Chemical Bank, Nationsbank Corporation, Mellon Bank, NAL,
Citibank, NA., Continental Bank, NA., Amsouth Bank, NA, Hawkeye Bancorporation, J.P. Morgan & Co., Incorporated, Bankers Trust Company, The Chase
Manhattan Bank, NA., The First National Bank of Chicago, First Alabama

Bancshares, Bank of America N.T. & S-A., and Southtrust Bank of Alabama,
N.A).
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The banks were joined in their opposition to proposed Chapter 10
by the National Bankruptcy Conference.13 In written statements and
testimony to the Senate Judiciary Committee, the Conference argued
that proposed Chapter 10 is "constitutionally suspect," on the grounds
that the Uniformity Clause requires a minimum degree of geographic
uniformity, which would be absent if pilot programs were
established.14
More generally, the Conference enunciated strong policy arguments against proposed Chapter 10. The Conference argued, among
other things, that proposed Chapter 10 world permit debtors to confirm plans in Chapter 10 that may pay creditors less than liquidation
value.15 The Conference also argued that "[i]t is anomalous (to say
the least) for Congress in Sections 102 and 103 to be tightening exclusivity against family farmers and others while simultaneously creating exclusivity with no limits in proposed new Chapter 10."16 The
Conference also criticized permitting Chapter 10 plans to be confirmed
over the objection of unsecured creditors provided that all of the
debtor's projected disposable income would be applied to make payments under the plan for the next 3 to 5 years, even if such plan would
pay the creditors less than they would receive under Chapter 7.17 Finally, the Conference criticized permitting modification of payments
under a previously confirmed plan. 18
The Conference viewed the United States Trustee program as having limited implications for its analysis. Without citing to any precedent, the Conference boldly stated that the United States Trustee
program need not be uniform because it is administrative, not substantive, in character:
Although the United States Trustee program was implemented on a pilot project basis, it dealt with administrative aspects of the bankruptcy system.
There are grave constitutional concerns whether a substantive bankruptcy
law can apply in particular judicial districts without violating the command of
article I, section 8, clause 4 of the United States Constitution that Congress
enact uniform laws on the subject of bankruptcies. The Supreme Court recently struck down a railroad bankruptcy law on the ground of non-uniformity. See Railway Labor Executives' Ass'n v. Gibbons, 455 U.S. 457 (1982).
Although that case involved a statute that by its terms involved only a single
13. The "Conference" is a non-profit, voluntary association of about 65 judges, professors, and practicing attorneys known for excellence in the field of bankruptcy law.
14. See Hearingson S. 540, supra note 12, at 116-20 (statement of Stephen H. Case,
Vice Chairman of the Legislative Committee of the National Bankruptcy Conference). See also S. REP. No. 168, 103d Cong., 1st Sess. 61-63 (1993)[hereinafter S.
REP. No. 168](reprinting Detailed Statement of Position of the National Bankruptcy Conference on S. 540).
15. S. REP. No. 168, supra note 14, at 62.
16. Id.
17. Id.
18. Id. at 63. See S. 540, 103d Cong., 1st Sess. § 201 (1993)(proposed 11 U.S.C.
§ 1029(a)).
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railroad debtor, the Court's opinion suggests that the Constitution commands
degree of uniformity in terms of geographical application as
a minimum
19
well.

The Conference did not focus on the fact that the United States
Trustee program still does not operate in all districts.
Other opponents of proposed Chapter 10 echoed the banks' and the
Conference's analyses. For example, Senator Hatch opined that "the
lack of uniformity of this substantive law may violate article I, section
8, clause 4 of the Constitution which requires [sic] Congress to enact
uniform laws on the subject of bankruptcies throughout the United
States."20 Similarly, the United States Department of Justice, Office
of Legislative Affairs, in its comments on S. 540, praised the idea of
"speeding the reorganization process for small businesses," 2 1 but concluded that proposed Chapter 10 "raises serious constitutional concerns regarding the uniform application of the bankruptcy laws."22
The American Bankers Association also observed that the pilot reorganization statute "fails to meet the Constitutional requirement for
'uniform' bankruptcy laws."23
B.

Senator Heflin's Position

Senator Heflin, then-Chairman of the Subcommittee on Courts and
Administrative Practice of the Senate Committee on the Judiciary,
was the sponsor and guiding light behind S.540. Senator Heflin forthrightly included the constitutional and other critiques of proposed
Chapter 10 in Senate Report 168, which accompanied S. 540 to the
Senate floor.
Senate Report 168, however, did not respond to, let alone seek to
rebut, the constitutional critique of S. 540. The only written comments by Senator Heflin were made in 1992 to the Senate (102d Congress) in defense of his earlier proposal, in S. 1985, for a pilot Chapter
10. In these remarks, Senator Heflin argued that a pilot reorganization chapter applicable to a limited number of judicial districts was
constitutional.
In essence, Senator Heflin's view is that, historically, the requirement of uniformity has been applied in a very relaxed manner. Sena19. S. REP. No. 168, supra note 14, at 61-62.
20. S. REP. No. 168, supra note 14, at 60 (statement of Sen. Hatch).
21. Letter from Sheila F. Anthony, Asst. U.S. Atfy Gen., to Albert Gore, U.S. Vice
President 1 (Feb. 28, 1994)(copy on file with the Nebraska Law Review).
22. Id. at 2. See also id. at Appendix 9-10 (arguing that Chapter 10 would violate
geographic uniformity because it is not applicable nationwide and no standards
are provided to identify what geographically isolated problems Chapter 10 might
hypothetically be addressing).
23. S. REP. No. 168, supra note 14, at 258 (statement of American Bankers Association). See also id. at 273-77 (labeling proposed chapter 10 an "unconstitutional
experiment").
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tor Heflin defended proposed Chapter 10 on the grounds that neither
the United States Trustee program nor the debtor bankruptcy exemption provisions are uniform nationwide:
[Riecent history and current law argue against the notion that the bankruptcy

laws must be uniform for all persons and all situations. For example, currently the [Bankruptcy] Code allows for each of the 50 states to develop their
own individual exemption provisions for debtors who file for personal bank-

ruptcy. In addition, it should be noted that the United States Bankruptcy
Trustee program was begun as a pilot program before it was greatly expanded. However, that program still does not have nationwide uniformity,
since my State of Alabama and the State of North Carolina are still exempted
from the oversight of the United States Trustee program. In interpreting the
uniformity issue the Supreme Court has ruled, "[Tihe laws passed on the subject must, however, be uniform throughout the United States, but that uniformity is geographical and not personal, and we do not think that the
provision of the [A]ct of 1898 as to exemptions is incompatible with the rule."
HanoverNationalBank v. Moyses, 186 U.S. 181, 188 (1902). This interpreta-

tion of the uniformity clause found in the Constitution, as it relates to bankruptcy, has clearly been found to center on issues of geographical uniformity.
I believe that the proposed pilot programs can meet this test through its
proper application, and therefore I believe that this proposed small business
chapter is constitutional. 24

The central issue posed by proposed Chapter 10 was whether a reorganization chapter applicable only in a limited number of districts
not selected by Congress would violate the uniformity requirement of
the Bankruptcy Clause.
All interested parties to the dispute over proposed Chapter 10 apparently presumed that the existing United States Trustee program
was constitutional, and merely argued over the relevance of that precedent. For instance, the Conference argued without citation that reference to the pilot United States Trustee program was inapposite,
because the United States Trustee program is administrative in character and need not be uniform. In turn, Senator Heflin assumed that
the United States Trustee program is constitutional, albeit non-uniform, and then argued based on that assumption that a pilot Chapter
10 was also constitutional.
This Article will first analyze the various constitutional provisions
requiring uniformity and other available indicia of original intent. 25
Second, it will review the leading twentieth century Supreme Court
decisions relating to the meaning of the term "uniform," together with
a recent Ninth Circuit opinion. 26 Third, it will apply logic and precedent to determine whether the United States Trustee/Bankruptcy Administrators program dichotomy is constitutionally permissible, and if
24. 138 CONG. REc. S8241, 8267 (1992Xstatement of Sen. Heflin).
25. See infra Part HI.

26. See infra Part IV.
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so, what implications
this dichotomy has for the meaning of the term
27
"uniform."

HI. CONSTITUTIONAL PROVISIONS REQUIRING
UNIFORMITY
Article I of the Constitution grants legislative powers to Congress. 28 The Bankruptcy Clause is one of only three provisions in the
Constitution imposing a uniformity limitation on the grant to Congress of specific legislative powers. All such limitations are contained
within Article I, Section 8 of the Constitution.
Specifically, Article I, Section 8 imposes uniformity requirements
on the powers of taxation, naturalization, and bankruptcy:
The Congress shall have Power To lay and collect Taxes, Duties, Imposts
and Excises, to pay the Debts and provide for the common Defence and general Welfare of the United States; but all Duties, Imposts and Excises shall be
uniform throughout the United States;
To regulate Commerce with foreign Nations, and among the several
States, and with the Indian Tribes;
To establish an uniform Rule of Naturalization, and
29 uniform Laws on the
subject of Bankruptcies throughout the United States.

In addition to the requirement of uniformity, Article I, Section 9
contains additional restrictions on Congress' power of taxation, including the following:
No Tax or Duty shall be laid on Articles exported from any State.
No Preference shall be given by any Regulation of Commerce or Revenue to
the Ports of one State over those of another; nor shall Vessels bound
to, or
30
from, one State, be obliged to enter, clear, or pay Duties in another.

The Framers of the Constitution also considered, but ultimately rejected, proposals requiring uniformity as to the discipline or organization of state militia.3 1
27. See infra Part V.
28. U.S. CONST. art. I, § 1 ("All legislative Powers herein granted shall be vested in a
Congress of the United States, which shall consist of a Senate and House of Representatives"). U.S. CoNsT. art. I, § 8, cl. 18 ("Congress shall have Power.... To
make all Laws which shall be necessary and proper for carrying into Execution
the foregoing Powers, and all other Powers vested by this Constitution in the
Government of the United States, or in any Department or Officer thereof").
29. U.S. CoNST. art. I, § 8, cls. 1, 3, 4 (emphasis added).
30. U.S. CONST. art. I, § 9, cls. 5, 6.
31. 2 TuE RECORDS OF THE FPDERAL CoNVESrrMN OF 1787, at 385 (M. Farrand ed.
1911), quoted in Judith Schenck Koffier, The Bankruptcy Clause and Exemption
Laws: A Reexamination of the Doctrine of Geographic Uniformity, 58 N.Y.U. L.
REv. 22, 39 (1983).
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A. The Limited Evidence of Original Intent
There is very little direct evidence as to what the Framers of the
Constitution meant when they used the term "uniform." Historical
analysis as to the reasons for adoption of the Constitution, however,
provides strong indications as to the meaning of and the purposes intended to be accomplished by the requirement of uniformity.
There is no explanation of the term "uniform" in the debates held
at the Constitutional Convention.3 2 A secondary source often resorted to in constitutional analysis is The FederalistPapers, which
were written after the Constitutional Convention. The FederalistPapers were largely written to persuade New York to ratify the Constitution which, having been ratified by ten states, had already been
enacted before New York voted. The implications that this may have
for the weight to be accorded the constitutional interpretations set
forth in The FederalistPapersis not, however, of great moment here.
This is true because, as Joseph Story, in his Commentarieson the Constitution of the United States,3 3 observes, there is only one direct reference to the Bankruptcy Clause in The Federalist Papers. This
reference provides:
[Tihe power of establishing uniform laws of bankruptcy is so intimately connected with the regulation of commerce, and will prevent so many frauds
States
where the parties or their property may lie or be removed into different
34
that the expediency of it seems not likely to be drawn into question.

In short, The FederalistPapers observe that uniform federal bankruptcy laws were seen as necessary to avoid fraudulent conveyances
and forum-shopping by debtors.
The intimate relationship noted in The FederalistPapers between
bankruptcy and commerce 3 5 historically has led parties, including the
Solicitor General of the United States, to argue that bankruptcy statutes should be upheld under the Commerce Clause,3 6 should the statutes be held to violate the uniformity requirements of the Bankruptcy
Clause. Notably, the Commerce Clause does not include a uniformity
requirement. This argument ultimately was rejected by the Supreme
32. See Koffler, supra note 31, at 34. Koffler provides the most comprehensive analysis of the constitutional origins of the Bankruptcy Clause. Other leading sources
and scholars include CHARs WARREN, BANKRUpTTY IN UNrrED STATES HIsTORY
(1935); Frimet, supra note 2; Kurt R. Nadelmann, On the Origin of the Bankruptcy Clause, 1 AzL J. OF LEGAL HisT. 215 (1957); Charles Jordan Tabb, The
HistoricalEvolution of the Bankruptcy Discharge,65 AAL BAsmx L.J. 325 (1991).
33. 3 JoSEPH STORY, COMmNTARS ON T=E CONsTrrTmoN OF THE UNTrED STATES
1105 (1833).
34. Id. (quoting THE FEDERALIST No. 42, at 266 (Lodge ed., 1888)).
35. See, e.g., H.R. Doc. No. 137, 93d Cong., 1st Sess. (1973)[hereinafter H.R. Doc.
No. 1371(external goal of bankruptcy system is to maintain orderly credit economy when debtor is unable or unwilling to pay his debts).
36. U.S. CONST. art. I, § 8, cl. 3. See infra note 124 and accompanying text.
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Court in Railway Labor Executives Ass'n v. Gibbons,37 precisely because reliance on the Commerce Clause to validate a non-uniform
bankruptcy statute would render the uniformity requirement of the
Bankruptcy Clause mere surplusage.
Professor Koffier's summary of her exhaustive examination of the
Framers' debates regarding the various uniformity provisions is that
"[there is a dearth of direct historical evidence to show what the
Framers intended by authorizing 'uniform Laws on the subject of
Bankruptcies.' "38 Professor Koffier concludes, however, that there
must be a substantive component to the term "uniformity," as impliedly demonstrated by the rejection of the use of the term in the Militia Clause.3 9

Professor Koffier's primary focus was on the constitutionality of the
recognition of non-uniform state exemptions in a federal bankruptcy
law. She buttressed her conclusion that there is a substantive component to the requirement of uniformity by reference to the short-lived
bankruptcy statutes enacted between 1789 and 1842, all of which established uniform federal exemptions.40
In one of the few opinions to inquire into original intent behind the
Bankruptcy Clause, Justice Rehnquist concluded in 1982 that one of
the Framers' reasons for including the requirement of uniformity in
the Bankruptcy Clause was to eliminate private bankruptcy bills.41

Justice Rehnquist cited no original sources for this conclusion, however, principally relying on the short 1957 article by Nadelmann42 and
a treatise published in 1887.43

In short, neither the debates at the Constitutional Convention nor
The FederalistPapers define the term "uniform." The following will
look at historical reasons for adoption of the Constitution, in an attempt to provide a coherent account of original intent and to supplement the forum-shopping and commercial rationales set forth in The
FederalistPapers.
B. The Constitutional Convention and the Role of the
Federal Government: Regulation of the Various
Interests of Creditors and Debtors
The Constitutional Convention was called because of the perceived
political and economic failures of the Articles of Confederation. An
issue central to many debates at the Constitutional Convention was
455 U.S. 457, 469 (1982). See infra notes 116-34 and accompanying text.
Koffier, supra note 31, at 34 (quoting U.S. CONST. art. 1, § 8, cl. 4.).
Id. at 40.
Id. at 41-47. See Frimet, supra note 2, at 166-80.
Railway Labor Executives' Ass'n v. Gibbons, 455 U.S. 457, 472 (1982).
Nadelmann, supra note 32.
43. HuGo BLACK, CoNsurrtONALNPROHIBITIONS (1887).
37.
38.
39.
40.
41.
42.
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the appropriate balance to be drawn between states' rights and federal
powers. The balance that originally had been drawn under the Articles of Confederation had hobbled the establishment of an efficient
market among the states. In the Constitution, the Framers combined
a stronger federal government with checks-and-balances intended to
prevent the expanded federal powers from being employed to advantage or oppress one state or states over another state or states. The
Southern slaveholder gentry, for example, were especially concerned
about creating an overbearing federal government biased toward protection of Northern commercial interests.
The FederalistNo. 10 can be viewed as summarizing the intellectual, political, economic, and social underpinnings for the establishment of bankruptcy laws:
The diversity in the faculties of men, from which the rights of property originate, is not less an insuperable obstacle to a conformity of interests. The protection of these faculties is the first object of government ....
The most
common and durable source of factions has been the various and unequal distributions of property. Those who hold and those who are without property
have ever formed distinct interests in society. Those who are creditors, and
those who are debtors, fall under a like discrimination. A landed interest, a

manufacturing interest, a mercantile interest, a moneyed interest, with many
lesser interests, grow up of necessity in civilized nations and divide then into
different classes, actuated by different sentiments and views. The regulation
of these various and interfering interests forms the principal task of modem
legislation, and involves the spirit of party and faction in the necessary and

ordinary operations of the government. 4'

The Bankruptcy Clause was enacted, to paraphrase The Federalist
No. 10, to permit government to regulate the "various and interfering
interests" of debtors and creditors. Put another way, the Framers of
the Constitution desired to assign powers to the federal government
considered necessary by the commercial and creditor interests who
supported enactment of the Constitution.
From this historical perspective on the purposes of the Constitution and the setting in which the Constitutional Convention was held,
it is reasonable to surmise that the requirement of uniformity was added in the Bankruptcy Clause to prevent sectional or particularistic
"interests" from using the offices of the federal government to advantage or oppress other states, interests, or regions of the United States.
This conclusion is buttressed by analysis of the "interests" who supported enactment of the Constitution. In his seminal work, An Economic Interpretation of the Constitution of the United States,45
Professor Charles A. Beard identified various economic interest
groups that supported supplanting the Articles of Confederation with
a Constitution.
44. TH FEsmm AIST No. 10, at 56 (James Madison)(Modern Library ed., 1937).
45. CHARLEs A. BEARD, AN EcoNxoIc INTERPRETATION OF THE CONSTITUTION OF
UNrrED STATEs (1925).

THE
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In general, the Constitution was supported by persons holding securities, persons lending money, industrialists, such as mill owners
and railroad builders, shipping, trading and other commercial interests, together with the Southern slaveholding gentry, notwithstanding
the last group's concerns about commercial regulations adopted to
benefit the Northern (New England) commercial interests. 4 6 A strong
federal government also was desired by highly influential holders of
defaulted public securities, many of whom had purchased the securi47
ties speculatively at substantial discounts.
The above list of "interests" who supported adoption of the Constitution, inclusive as it may seem, in fact excluded the vast majority of
the population. As Beard notes, in the mid-18th century the overwhelming majority of the country was disenfranchised. The disenfranchised included all women, slaves, and indentured servants, as
well as "the mass of men who could not qualify for voting under the
property tests imposed by state constitutions and laws."48
The fragile political framework of the era and the need for a bankruptcy statute was evident in Shays' Rebellion in Massachusetts and
other similar disturbances in Northern states by small farmers and
other persons who are characterized by Beard as a "debtor class."
That this debtor class had developed a strong consciousness of identical interests in the several states is clearly evident in local politics and legislation.
Shays' Rebellion[,1... the activities of the paper-money advocates in state
legislatures, the innumerable schemes for the relief of debtors, such as the
abolition of imprisonment, paper money, laws delaying the collection of debts,
[and] propositions requiring [creditors] to accept land in lieu of specie at a
valuation fixed by a board of arbitration,-these and many other schemes testify eloquently to the fact that the debtors were conscious of their status and
actively engaged
in establishing their interest in the form of legal
49
provisions.

Congress' delegated legislative powers are also limited by a uniformity requirement in the areas of naturalization and taxation. Different purposes appear to have motivated the requirement of
uniformity in the Naturalization Clause than in Tax or Bankruptcy
Clauses. While it is conceivable that the federal government could
benefit or punish a particular region by tightening or loosening natu46. Id. at 26-30.
47. See Chaim J. Fortgang & Thomas Moers Mayer, Trading Claims and Taking
Controlof Corporationsin Chapter11, 12 CARDozo L. REv. 1, 25-27 (1990)(noting

that members of the First Congress of the United States and their friends

purchased defaulted Revolutionary War era state debt securities at ten and
twenty-five cents on the dollar at the same time they were considering legislation
to have the federal government assume these liabilities). Twenty-nine of the
sixty-four members of the House of Representatives had purchased such defaulted state securities at a discount. Id. (citing C. BowERs, JEFFERSON AND HAMILTON, THE STRuGGLE FOR DEMOCRACY iN AMERICA

48. BEARD, supra note 45, at 24.
49. BEARD, supra note 45, at 28.

56 (1966)).
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ralization standards, it seems more likely that the uniformity requirement in the Naturalization Clause was instituted primarily for logical
and nation-building reasons. It would be destructive of the new nation to permit states to compete for or institute barriers against immigrants by varying tests for citizenship, especially where length of
citizenship is a prerequisite for various national offices.50
In contrast, the uniformity requirements in both the Tax Clause
and the Bankruptcy Clause seem likely to have been inserted in order
to prevent regionalism. Uniformity, however defined, can be seen as
an attempt to provide some order between the "various and interfering
interests" noted in The FederalistNo. 10, and to prevent the federal
government from acting or being employed to harm or advantage one
region over another region.
The Framers' concern with regionalism is evident in the restrictions on Congress' power of taxation. The Constitution expressly restricts the power to tax through clauses prohibiting Congress from
enacting non-uniform duties, imposts, or excise taxes, 5 ' capitation or
other direct taxes not in proportion to the census (prior to the enactment of the Sixteenth Amendment),5 2 taxes or duties on articles exported from any state,5 3 or legislation that prefers the ports of one
state over those of another.54 The rationale for these restrictions on
the power to tax is evident: as Chief Justice Marshall observed three
decades after adoption of the Constitution, "the power to tax involves
the power to destroy.55
Analogously, the power to enact bankruptcy laws implies the ability to impair the obligations of contracts. Especially from the creditorperspective of the Framers, the Bankruptcy Clause could be seen to
involve the power to destroy property rights.56
50. For instance, the Constitution sets out a seven year requirement to be a Representative, U.S. CoNST. art. I, § 2, cl. 2, and a nine year requirement to be a Sena3.
tor, U.S. CONST. art. I, § 3, cl.

1.
51. U.S. CONST. art. I, § 8, cl.
52. U.S. CONST. art. I, § 9, cl. 4. See also U.S. CONST. amend. XVI (permitting the
graduated income tax).

53. U.S. CONST. art. I, § 9, cl. 5.
54. U.S. CONST. art. I, § 9, cl. 6.

55. McCulloch v. Maryland, 17 U.S. (4 Wheat.) 316, 430 (1819). Cf Smith v. Turner,
48 U.S. (7 How.) 283 (1849)(declaring New York and Massachusetts statutes that
imposed taxes upon alien passengers arriving in the ports of these states to be

unconstitutional); South Carolina v. Charleston, 44 S.C.L. (10 Rich.) 240, 245

(1857)(holding the prohibition of Clause 5 is "subsidiary to the purpose to restrain Congress from fostering or oppressing one port or the commerce of one

state, to the end of destroying equality and uniformity").

56. A further question as to "original intent" was raised at the start of this century.

Hanover Nat'l Bank v. Moyses, 186 U.S. 181 (1902). The Bank in Hanover argued that the Bankruptcy Act of 1898 was unconstitutional because it permitted
not merely involuntary "bankruptcies" commenced by creditors, but also volun-

tary "insolvencies" commenced by debtors, a distinction that had been present in
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As noted, Congress constitutionally is permitted, not required, to
enact laws on the subject of bankruptcies. Creditor influence in the
United States predominated in Congress to such an extent that all
bankruptcy laws enacted up until 1898 were strongly pro-creditor and
were also uniformly short-lived.57
The converse of the Bankruptcy Clause is the constitutional bar on
states impairing the obligations of contracts. As Chief Justice Mar5 the states are not precluded
shall held in Sturges v. Crowninshield,s
from passing limited bankruptcy laws when Congress fails to act.5 9
State insurance company liquidation laws can be characterized as
eamples of such state bankruptcy laws, enacted because the Bankruptcy Code provides that insurance companies are not eligible to be
debtors.60 These state bankruptcy laws, however, cannot take the
place of federal bankruptcy law, precisely because the states, unlike
Congress, are barred from impairing contractual obligations. Such
prohibition precludes states from granting discharges to debtors.61
If the foregoing historical and economic analysis and inquiry into
original intent is correct, tax cases and bankruptcy cases analyzing
the meaning of the term "uniform" are likely to cite each other rather
than Naturalization Clause cases, given the similar reasons for the
institution of uniformity requirements in the Tax and Bankruptcy
Clauses (avoidance of regionalism). As discussed below, this is in fact
true 2 even though the Bankruptcy Clause and the Naturalization
Clause both appear in the very same clause of the Constitution. 63

57.
58.
59.
60.

61.

the mid-18th century. Id. at 183-84. The Supreme Court rejected this argument,
noting, among other things, that prior bankruptcy acts had permitted both
"bankruptcies" and "insolvencies." Id. at 185.
See generally Frimet, supra note 2, at 166-80.
17 U.S. (4 Wheat.) 122 (1819).
Id. at 196.
See 11 U.S.C. § 109 (1995)(barring domestic or foreign insurance companies from
debtor status under Chapters 7 or 11). Other liquidation procedures equivalent
to the Bankruptcy Code exist for other entities such as banks and savings and
loan associations that like insurance companies may not be a debtor under the
Bankruptcy Code.
See U.S. CoNsT. art. I, § 10, cl. 1 ("No State shall ... pass any Bill of Attainder, ex
post facto Law, or Law impairing the Obligation of Contracts. . . ."). See also

Hanover Nat'l Bank v. Moyses, 186 U.S. 181, 188 (1902).
62. See infra text accompanying notes 141-44. As the Supreme Court has held,
"[a]lthough the purposes giving rise to the Bankruptcy Clause are not identical to
those underlying the [Tax] Uniformity Clause, we have looked to the interpretation of one Clause in determining the meaning of the other." United States v.
Ptasynski, 462 U.S. 74, 83 n.13 (1983)(citing with approval Regional Rail Reorganization Cases, 419 U.S. 102, 160-61 (1974).
63. An alternative explanation might be that bankruptcy and taxation both involve
commerce. Of course, the Commerce Clause does not have a uniformity requirement, but it is likely that the Framers had a much more restrictive view of interstate commerce than is prevalent at present. The expanded view of interstate
commerce coincides with the expansion and modernization of the national mar-
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A second implication of this analysis is that courts likely will be
most concerned about lack of uniformity under the Bankruptcy Clause
(or under the Tax Clause) when such lack of uniformity is attributable
to regionalism. This conclusion is again consistent with case law64
although again explicable on other bases.
As a corollary, it might also be hypothesized that the courts should
be less concerned about lack of uniformity where Congress recognizes
existing state law, such as state exemptions. Under such circumstances, while there are obvious national concerns expressed in The
FederalistNo. 10 having to do with the need to avoid forum-shopping
and for federal law not to vary based on the fortuity of a debtor's location, no region need gain or lose by recognizing state exemptions because the states are entitled to change their exemptions. This
corollary also is largely consistent with the case law that has
65
developed.
The next section will analyze the leading Supreme Court cases relating to the definition of the term "uniform."
IV. SUPREME COURT UNIFORMITY CLAUSE DECISIONS
The modern Supreme Court has opined on the meaning of uniformity in a very limited number of decisions. 6 6 In these cases, the
Supreme Court has held that federal bankruptcy law need not be absolutely uniform as to all debtors. Rather, the Supreme Court has
held that debtors may be classified and dealt with differently, provided that the bankruptcy statute applies uniformly to a defined class,
which class must have more than one member. According to the
Court, the Bankruptcy Clause does require "geographical" uniformity,
such that debtors in one state are treated equally with debtors in another state, subject to certain exceptions. The hypothesis expressed in
the foregoing that the requirement of uniformity is an attempt to
avoid regionalism is largely consistent with the Supreme Court
decisions.
ket and the development of modem transportation and communication in the
twentieth century. See, e.g., Katzenbach v. McClung, 379 U.S. 294, 305 (1964)(in-

terstate commerce included an Alabama barbecue restaurant adjacent to an interstate highway).
64. See infra text accompanying notes 96-115.
65. See Hanover Nat'l Bank v. Moyses, 186 U.S. 181 (1902); In re Wood, 866 F.2d
1367, 1372 (11th Cir. 1989)(uniformity is geographical not individual; bankruptcy
law must apply uniformly to identified classes); In re Sullivan, 680 F.2d 1131,
1134 (7th Cir.), cert. denied sub nom Sullivan v. United States, 549 U.S. 922
(1982)(opt out provisions of Code relating to exemptions are permissible and geographically uniform because Congress is entitled to recognize state exemptions).
See also notes 67-85 and accompanying text.
66. This summary paragraph omits citations. See infra at notes 67-151 and accompanying text.
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Hanover National Bank v. Moyses: Geographical
Uniformity and State Exemptions

The seminal and still leading case interpreting the requirements of
uniformity in the Bankruptcy Clause is Hanover National Bank v.
Moyses.6 7 In Moyses, the Supreme Court considered a challenge to the
Bankruptcy Act of 1898, which recognized state exemptions, rather
than instituting a system of uniform federal exemptions as was typical
of prior bankruptcy acts.
The challenge to the Bankruptcy Act in Moyses was brought by
Hanover National Bank ("Bank"), a creditor. The Bank took a shotgun approach, raising not only the uniformity issue, but a host of
other constitutional challenges grounded in Fifth Amendment due
historical versus literal approaches
process, Article III concerns, and
to constitutional interpretation. 68
In Moyses, the Court gave a less than obvious interpretation to the
constitutional term "uniform." Specifically, Chief Justice Fuller held
that "the system is, in the constitutional sense, uniform throughout
the United States when the trustee takes in each State whatever
would have been available to the creditors if the bankrupt law had not
been passed."69 Chief Justice Fuller explained in Moyses that "no
creditor can reasonably complain if he gets his full share of all0 that the
law, for the time being, places at the disposal of creditors."7
In short, rather than viewing exemptions as part of the distribution function of the bankruptcy scheme in which the trustee under the
Act distributed assets of the estate to creditors, Chief Justice Fuller
reasoned that exemptions inhere in the claims creditors had against
debtors pre-bankruptcy. Because claims are determined by state law,
Chief Justice Fuller reasoned that Congress can choose to recognize
existing non-uniform state law exemptions.
The rationale for this decision was to avoid forum-shopping. creditors should have no more and no less rights against debtors merely by
67. 186 U.S. 181 (1902).

68. The Bank argued, among other things, that the Act did not provide for due process in violation of the Fifth Amendment, in that creditors were not given adequate notice of the hearing on discharge, and that by restricting the grounds to
oppose the discharge, Congress effectively had legislatively promulgated discharges in violation of Article III, Section 1 of the Constitution. The Bank also
argued that Congress' power to enact laws regarding bankruptcies should be restricted to laws affecting traders given that English bankruptcy law in the 18th
century was restricted to traders. Id. at 183-84.
69. Id. at 190 ("the general operation of the law is uniform although it may result in
certain particulars differently in different states"). But see Jonathan Y. Van Patten, Legislation: Congressional Initiatives, 1 J. BANIMa

L. & PAc. 533, 540

(1992)(arguing that Moyses is ambiguous as to whether uniformity is required
solely within each state or whether national uniformity is required).
70. Hanover Nat'l Bank v. Moyses, 186 U.S. 181, 189 (1902).
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virtue of the bankruptcy filing. Of course, this rationale ignores the
fact that creditors' rights and liabilities vis-a-vis debtors do change in
bankruptcy, including, for instance, creditors' rights to interest, limitations on claims for wages and lease payments, and payment priorities. 71 Further, as more fully discussed below, the forum-shopping
rationale fails because by recognizing state exemptions Congress encouraged forum-shopping by individual debtors seeking the most
favorable state exemptions. This is precisely the evil highlighted in
The Federalist No. 10 that a national bankruptcy law should
72
eliminate.
Chief Justice Fuller's conclusion that exemptions inhere in creditors' claims also fails to recognize that in all federal bankruptcy statutes enacted between 1789 and 1842, Congress had established
uniform federal exemptions overriding state exemptions. 73 It is at
least conceivable that some creditors with long-term obligations had
entered into such arrangements when uniform federal exemptions
were in effect, and that the Bankruptcy Act of 1898 frustrated such
creditors' expectations.
Most fundamentally, however, in arguing that claims are defined
by existing state law exemptions, Moyses proves too much. If state
law exemptions inhere in creditors' claims, state law priority schemes
logically should also inhere in creditors' claims. As Chief Justice
Fuller observes, federal bankruptcy law is needed because only Congress, and not the states, is permitted to impair the obligations of contracts. 74 Yet the reductio ad absurdum of Chief Justice Fuller's
argument is that states would impair contractual obligations, contrary to the constitutional prohibition on states passing laws that impair the obligation of contracts, 7 5 every time that the states change
their exemption schemes. 7 6 Precisely because state laws now contain
disclaimers such that creditors no longer have legitimate expectations
71. These provisions currently are dealt with in scattered sections of the Bankruptcy

72.
73.
74.
75.
76.

Code, including 11 U.S.C. §§ 506(b) (interest on oversecured claims), 502(b) (allowance of claims for rent, unmatured interest, services of an insider, damages
for termination of an employment contract), 726(b), 364(d), 506(c), 364(c) & 507
(priority of claims) (1988).
See infra notes 77-84 and accompanying text. See supranote 33 and accompanying text.
See Frimet, supra note 2, at 164-80; Koffier, supra note 31, at 41-47.
Hanover Nat'l Bank v. Moyses, 186 U.S. 181, 188 (1902)(quoting Brown v. Smart,
145 U.S. 454, 457 (1891)).
U.S. CONST. art. I, § 10, cl. 1 ("No State shall. . . pass any Bill of Attainder, ex
post facto Law, or Law impairing the Obligation of Contracts[.]").
See Sturges v. Crowninshield, 17 U.S. (4 Wheat.) 122, 208 (1819)(finding New
York act purporting to discharge a defendant from his debts to be unenforceable
as a law impairing the obligation of contracts contrary to the United States
Constitution).
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that the laws will not be changed, Chief Justice Fuller is wrong in
protecting such expectations.
Moyses is also troubling because, as a practical matter, courts and
litigants consistently distinguish between rights and recoveries. As
creditors and litigants often learn to their chagrin, a judgment is
worthless in itself if the debtor has no assets or another creditor has a
senior lien on the only available assets. Yet Moyses confuses rights to
obtain a judgment (the legal merits of the claim), priority of recovery
(who gets paid first), and assets against which recovery might be made
(what is used to make payments). A fair critique of Moyses is that
exemptions, which necessarily and historically are mutable depending
on legislative initiative, have nothing to do with claims. Rather, they
are part of the asset marshalling or asset distribution processes; and
property of the estate and the distribution of assets from the estate
consistently do vary depending on whether state or federal law
applies.
By ratifying Congress' recognition of state exemptions, and in defining exemptions as part of the claim process rather than as part of
the distribution process, Moyses results in a federal bankruptcy statute that is in fact non-uniform and which lies largely at the mercy of
state law. By changing exemptions, states can and have totally undercut the twin bankruptcy policies of fresh start to debtors and equality
of distribution to creditors.77 At one extreme, state law could eliminate the federal fresh start by eliminating all exemptions. At the
other extreme, state law could eliminate distributions to creditors by
providing exceptionally generous exemptions. 7 s
This is not mere academic speculation. In fact, it has occurred. As
a result of Moyses, the limited retention of state exemptions under the
Act, and the opt-out provisions of Section 522 of the current Bankruptcy Code,79 differing state exemption laws make bankruptcy distri77. See H.R. Doe. No. 137, supra note 35 (internal goals of the bankruptcy system
are often summarized as (1) equality of distribution among creditors, (2) a fresh
start for debtors, and (3) economical administration). See generally Schulman,
supra note 3, at 266 (theoretical and practical bases for bankruptcy reorganization). Cf Perez v. Campbell, 402 U.S. 637, 648 (1971)(recognizing the fresh start
as one of the primary purposes of the Bankruptcy Act).
78. See infra notes 81-85 and accompanying text.
79. Under 11 U.S.C. § 522 (1988) debtors can choose between state and federal exemptions unless applicable state law vetoes the debtor's option to choose the federal exemptions. Most states have in fact opted-out of the federal exemption
scheme. See generally 2 CoLIR ON BANERurcy

522.01 at 522-4 n.4a (15th ed.

1992)(the following states have opted out of the federal bankruptcy exemptions:
Ala., Ariz., Calif., Colo., Dela., Fla., Ga., Idaho, Ill., Ind., Iowa, Kan., Ky., La.,
Me., Md., Miss., Mo., Mont., Neb., Nev., N.H., N.Y., N.C., N.D., Ohio, Ok., Or.,
S.C., S.D., Tenn., Utah, Va., W. Va., Wyo.). See also William J. Woodward, Jr.,
Exemptions, Opting Out, and Bankruptcy Reform, 43 Omo ST. L.J. 335 (1982).
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butions non-uniform depending on the debtor's fortuity in location or
ability to forum-shop.
Contemporary sanctuaries for individual debtors include Florida,
with its unlimited homestead exemption, and Texas. Such notable or
notorious figures as Harvey Myerson, former name partner at the law
firm of Myerson & Kuhn, moved to Florida following the Chapter 11
filing by Myerson & Kuhn.80 He apparently did so hoping for tactical
advantage in responding to claims by creditors against Myerson &
Kuhn for which he would have otherwise been liable to pay. 8 '
Bowie Kuhn, former Commissioner of Baseball and, more to the
point, Mr. Myerson's law partner, also found Myerson & Kuhn's bankruptcy to be an opportune time to choose to move to Florida.82 Mr.
Kuhn proclaimed that he had moved to Florida because his roots were
in Florida, as a descendant of the first governor of Florida who assumed that position after the Spanish left in 1819. Kuhn's Florida
attorney, however, subsequently admitted that "the Florida exemptions were a factor" in Kuhn's move to Florida.83
In contrast to the unlimited homestead exemption in Florida,
debtors in Alabama currently are entitled to exempt a homestead valued at $5,000.84 It is not surprising that Senator Heflin perceived the

requirements of uniformity to be of little moment with respect to his
proposal for a pilot Chapter 10, given the immense disparity in results
for similarly situated debtors in Florida and other states, including
80. The author's former firm, Seward & Kissel of New York City, served as counsel
for the debtor entity, Myerson & Kuhn, and the author made numerous court
appearances arguing on behalf of the debtor. By way of background, Myerson &
Kuhn filed for Chapter 11 bankruptcy in the United States District Court for the
Southern District of New York on December 27, 1989 (89 B 13346)(PBA). Myerson & Kuhn was a spin-off from Finley, Kumble, Wagner, Heine, Underberg,
Manley, Myerson & Casey, which had an involuntary petition filed against it in
the same court on February 24, 1988.
81. See Timothy Noah & Jose de Cordoba, Legal Beat, WAmL ST. J., Oct. 10, 1990, at
B6; Laurie P. Cohen, Myerson Law Firm Partneris GrantedImmunity in Investigation,Sources Say, WALL ST. J., May 17, 1990, at B10. Mr. Myerson was subse-

quently convicted of various crimes related to client billings. See Larry Rohter,
Bankruptcy Law in FloridaCreates 'Deadbeat's Haven," Tm JouRNAL REcoRD
(Oklahoma City), June 27, 1993, availableat 1993 WL 9712740. This author per-

sonally counseled two persons in August 1995, both of whom independently were
considering whether moving to Florida might be economically rational behavior.
82. See Amy Dockser Marcus & Laura Brannigan, Legal Beat, WAIL ST. J., Feb. 14,
1990, at Bl.
83. Manhattan Lawyer (April 1990)(George Ridge of Kent, Ridge & Crawford admit-

ted the exemptions were a factor in Kuhn's move) Cf New York Law Journal
(Mar. 29, 1990)(Kuhn returned to Florida because his roots were there: his par-

ents are buried in St. Augustine, and a distant relative had been Florida's first
governor after the Spanish left in 1819.).

84. ALA. CODE § 6-10-2 (1975). See also ALA CODE § 43-8-110 (regarding homestead
allowances for surviving spouse and children). Nebraska provides for a $10,000
homestead exemption. NEB. Ray. STAT. § 40-101 (Reissue 1993).
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Alabama and Nebraska, under the current Bankruptcy Code. The recognition of state exemptions, however, is largely consistent with the
hypothesis that the uniformity requirement in the Bankruptcy Clause
was enacted to prevent the federal government from favoring or disfavoring one region over another-any state is entitled to enact higher
or lower exemptions as it sees fit. Under this analysis, states still can
compete perhaps to make themselves more attractive to businesses or
debtors; uniformity merely precludes the federal government from interfering in that competition.
B. Perez v. Campbell: The Fresh Start, State Laws, and
Uniformity
In Perez v. Campbell,8 5 Perez, who had received a discharge in
bankruptcy, brought an action seeking a declaration that the Arizona
Motor Vehicle Safety Responsibility ActS6 was invalid on the grounds
that it was in conflict with the discharge provisions of the Bankruptcy
Act. The Arizona statute provided, in relevant part, that Arizona
would suspend the driver's license of any judgment debtor who failed
to satisfy judgments entered in a lawsuit arising out of an automobile
accident, regardless of whether the judgment debtor received a discharge in bankruptcy following such judgment.8 7
The Supreme Court in Perez held in a 5-4 opinion authored by Justice White that the Arizona financial responsibility law was unenforceable as to discharged debtors because it impaired the debtor's
right to a fresh start under the Bankruptcy Act. The Supreme Court
emphasized that one of the Bankruptcy Act's primary purposes was
"to give debtors 'a new opportunity in life and a clear field for future
effort, unhampered by the pressure and discouragement of pre-existing debt.' "88 The Court concluded in Perez that existing Supreme
Court precedent, which held that state law may frustrate the operation of federal bankruptcy law so long as the state legislature had
some other purpose in enacting such legislation, was "aberrational"
and contrary to non-bankruptcy related Supremacy Clause cases.8 9
The holding in Perez does not have a direct impact on the meaning
of the term "uniform" in the Bankruptcy Clause, notwithstanding the
Court's emphasis on the federal interest in a fresh start and its recog85. 402 U.S. 637 (1971).

86. Apm. REv. STAT. ANN.§§ 28-1161 to 1178 (West 1956).
87. Perez v. Campbell, 402 U.S. 637, 643 (1971Xciting ARz. REv. STAT. ANN. § 281163(B) (West 1956)).
88. Id. at 648 (quoting with approval Local Loan Co. v. Hunt, 292 U.S. 234, 244
(1934)(additional citations omitted)).
89. Id. at 651 (criticizing Kesler v. Department of Public Safety, 369 U.S. 153 (1962)
and Reitz v. Mealey, 314 U.S. 33 (1941)). But cf Kelly v. Robinson, 479 U.S. 36
(1986)(Chapter 7 debtor may not discharge a criminal restitution order).
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nition that bankruptcy law decisions should be harmonized with constitutional law decisions involving non-bankruptcy law. Of direct
importance, however, is dictum in Perez.
The dissent in Perez reasoned that the Arizona motorist responsibility act was not inconsistent with the Bankruptcy Act. It noted that
Congress had enacted for the District of Columbia a substantially similar financial responsibility act which "Congress itself, the very author
of the Bankruptcy Act, obviously considered consistent therewith."90
Justice White's majority opinion gave short shrift to this argument
and implicitly repealed the District of Columbia act, reasoning that
Congress must have inadvertently overlooked the inconsistency between this provision of the District of Columbia financial responsibility act and the discharge provisions of the Bankruptcy Act. Justice
White so reasoned because of his conclusion that the uniformity requirements of the Bankruptcy Clause would prohibit Congress from
having a discharge in the District of Columbia mean something different from a discharge elsewhere:
Had Congress focused on the interaction between this minor subsection of the
rather lengthy financial responsibility act and the discharge provisions of the
Bankruptcy Act, it would have been immediately apparent to the legislators

that the only constitutional method for so defining the scope and effect of a
discharge in bankruptcy was by amendment of the Bankruptcy Act, which by

its terms is a uniform statute applicable in the States, Territories, and the

District of Columbia. 11 U.S.C. § 1(29). To follow any other course would obviously be to legislate in such a way that a discharge in bankruptcy means one
thing in the District of Columbia and something else in the States-depending on state law-a result explicitly prohibited by the uniformity requirement
authorization to Congress to enact bankruptcy
in the constitutional
91
legislation.

In short, this dictum in Perez concludes that the requirement of
uniformity in the Bankruptcy Clause, at a minimum, prohibits Congress from enacting a bankruptcy statute that would have the scope of
discharge depend on the state in which the debtor is located. In so
doing, the Court deemed a Congressional statute to be invalid and unconstitutional for failure to comport with the constitutional requirement of uniformity in the Bankruptcy Clause.
C.

The 3R Act Cases: The Flexibility Inherent in
Geographic Uniformity

Three years after Perez, the meaning of uniformity in the Bankruptcy Clause was directly examined by the Supreme Court in Blanchette v. Connecticut General Insurance Corporations, consolidated
cases commonly known as the Regional RailroadReorganizationAct
90. Id. at 668 (Blackmun, J., dissenting in part).
91. Id. at 656.
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Cases.9 2 Plaintiffs in the 3R Act Cases, as in Moyses, questioned the
constitutionality of a bankruptcy statute, here the Regional Railroad
Reorganization Act of 1973,93 under both the Fifth Amendment and

the Uniformity Clause.
The Rail Act established the Consolidated Rail Corporation ("Conrail"). By its terms, the Rail Act only applied to rail carriers operating
in a region defined to include the Midwest and Northeast of the
United States. 94 The Rail Act solely applied to railroads that were in
21, 1974, or entered reorganization within
reorganization on January
9
180 days thereafter. 5
The Rail Act was an effort at a comprehensive solution to a national railroad crisis, following the filing of bankruptcy petitions by
eight major railroads in the Northeast and Midwest.9 6 Congress provided in the Rail Act for designated railroad properties to be transferred to Conrail, in return for Conrail securities,9 7certain federally
guaranteed obligations, and various other benefits.
Affected parties, including creditors of Penn Central Transportation Company (collectively, "Creditors") sued, asserting two principal
claims. First, Creditors argued that the Rail Act violated the Fifth
Amendment by taking property without just compensation. Creditors
claimed that Penn Central and other railroads would not be receiving
adequate compensation and were precluded from discontinuing service and abandoning lines pending reorganization pursuant to provisions of the Rail Act.9s Second, Creditors argued that the Rail Act was
geographically non-uniform in both requiring dismissal of certain railroad reorganization proceedings then pending under the Bankruptcy
Act and in being applicable solely to bankruptcies filed in the Northeast and Midwest.
The three-judge district court 9 9 substantially agreed with both
claims. The Supreme Court, in an opinion by Justice Brennan, reversed. The Supreme Court first held that the Fifth Amendment taking issue was without merit because Creditors could sue for any
92. 419 U.S. 102 (1974)[hereinafter 3R Act Cases].
93. Regional Rail Reorganization Act, 45 U.S.C. §§ 701-797 (1988)[hereinafter Rail
Act].
94. Id. § 702(13) (discussed in 3R Act Cases, 419 U.S. 102, 159-60 (1974)). See also
3R Act Cases, 419 U.S. 102, 181-82 (1974)(Douglas, J., dissenting).
95. See Connecticut Gen. Ins. Co. v. United States Ry. Ass'n, 383 F. Supp 510, 534
n.3 (E.D.Pa. 1974), rev'd sub nom. Blanchette v. Connecticut Gen. Ins. Corps.,
419 U.S. 102, 159-60 (1974).
96. 3R Act Cases, 419 U.S. 102, 102 (1974).
97. See id. at 111-17 (discussing and quoting relevant provisions of the Rail Act).
98. Id. at 117-19.
99. The case was heard before a three-judge panel in the district court pursuant to 28
U.S.C. §§ 2282, 2284 (1972). See Connecticut Gen. Ins. Co. v. United States Ry.
Ass'n, 383 F. Supp. 510, 512 (1974).
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uncompensated losses in the Court of Claims under the Tucker Act. 100
Second, the Supreme Court addressed the requirement of uniformity.
The Solicitor General had argued to the Court that the Rail Act was
valid either under the Commerce Clause or that the Rail Act was uniform in fact because all railroads in reorganization were in the Northeast or Midwest.
The three judge district court had splintered on this issue: the majority opinion held that although the Rail Act may or may not survive
an attack as to its uniformity by debtor railroads, Creditors lacked
standing since they were not being classified on the basis of geography.101 The concurring opinion, joined in this section by one of the
judges who signed the majority opinion, rejected this standing argument, and held that both railroads and creditors of such railroads had
standing. The concurrence reasoned that the Rail Act was not uniform because the Rail Act could affect railroads in reorganization on
January 2, 1974 or which filed within 180 days thereafter. The district court opinion was filed on June 24, 1974, before the expiration of
the 180 day period referenced in the Rail Act.3102
The Supreme Court seemingly had an easier issue before it: the
record evidently having been supplemented, the Court stated that no
railroad reorganization had been pending outside the defined Northeast/Midwest regions on the effective date of the Rail Act, nor was a
railroad reorganization petition filed for 180 days thereafter.103 The
Supreme Court therefore concluded that "[t]he uniformity clause requires that the Rail Act apply equally to all creditors and all debtors,"
and that "the Rail Act in fact operates uniformly upon all bankrupt
railroads then operating in the United States and uniformly with respect to all creditors of each of these railroads."104
Justice Brennan, however, did not stop there. Rather, he laid out
an alternative approach. First, he held that the argument that the
Rail Act should be considered constitutionally non-uniform solely because the Rail Act is only applicable to a single region "is without
merit because it overlooks the flexibility inherent in the constitutional
provision."105 He then announced a new "flexible" basis for finding
compliance with the requirements of uniformity: "The uniformity provision does not deny Congress power to take into account differences
100. 28 U.S.C. § 1491 (1988). See 3R Act Cases, 419 U.S. 102, 135, 156 (1974).

101. Connecticut Gen. Ins. Co. v. United States Ry. Ass'n, 383 F. Supp. 510, 519-20
(1974).
102. Id. at 534 n.3.
103. 3R Act Cases, 419 U.S. 102, 159-60 (1974).
104. Id. at 160 (citing with approval Vanston Bondholders Protective Comm. v. Green,
329 U.S. 156, 172 (1946)(Frankfurter, J., concurring)). In so reasoning, the Court

implicitly rejected the argument that creditors lack standing to sue under the
Uniformity Clause.
105. 3R Act Cases, 419 U.S. 102, 158 (1974).
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that exist between different parts of the country and to fashion legislation to resolve geographically isolated problems."1o6 To buttress this
analysis, Justice Brennan reached out to a seminal 19th century decision, The Head Money Cases,'0 7 analyzing the requirements of the
Tax Clause.1OS
In The Head Money Cases, the Supreme Court had held that a 50cent tax on all non-citizens entering all United States ports was not
unconstitutionally non-uniform, even though the tax was not imposed
on non-citizens entering the United States by land.109 The Court in
The Head Money Cases reasoned that Congress was not required to
impose the tax beyond the "evil to be remedied," and the evil (regulation and protection of immigrants dumped at United States ports from
ships) had no existence at in-land borders.11o
Justice Brennan did not specifically enunciate what "evil" the Congress sought to remedy by means of the Rail Act. Presumably, however, the evil was the national railroad crisis resulting from the entry
of eight major railroads into reorganization."' Justice Brennan concluded that "the definition of the region does not obscure the reality
that the legislation applies to all railroads under reorganization [for
the period of application of the Rail Act]."112

In short, the 3R Act Cases held that the Rail Act was uniform because the Rail Act in fact applied to all railroads in reorganization.
More fundamentally, the evil needing to be remedied (railroads in reorganization) only existed in the defined Northeast/Midwest regionas shown by the fact that no railroads outside the region had filed for
bankruptcy on the effective date of the Rail Act or within 180 days
thereafter. Justice Brennan did not need to enunciate the flexible rule
of law in the second alternative holding. He did so in an apparent
effort to bring consistency and coherence to analyses of the requirements of uniformity under the Tax and Bankruptcy Clauses.
The 3R Act Cases fail to enunciate how "flexible" the uniformity
requirement might be. An answer to this question was hinted at in
the 3R Act Cases, in which-seemingly apropos of nothing-Justice
106. Id. at 159.
107. 112 U.S. 580 (1884).
108. U.S. CONST. Art. I, § 8, cl. 1. The Tax Clause provides, in relevant part, that
Congress is empowered to lay and collect "all Duties, Imposts and Excises [which]
shall be uniform throughout the United States."
109. The Head Money Cases, 112 U.S. 580, 594-95 (1884).
110. Id. at 595 (cited with approval in The 3R Act Cases, 419 U.S. 102, 161 (1974)).
The Head Money Cases went on to analyze the head tax as a mere regulation of
commerce rather than a tax because the money raised by the head tax "although
paid into the treasury is appropriated in advance to the uses of the statute and
does not go to the general support of the government." Id. at 595-96.
111. 3R Act Cases, 419 U.S. 102, 102 (1974).
112. Id. at 161.
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Brennan quotes the district court's finding that "no provision of the
[Rail] Act restricts the right of any creditor wherever located to obtain
relief because of regionalism."113 This suggests that the lack of geographical uniformity must not be accomplished for the purposes of regionalism, consistent with the suggestion herein that the requirement
of uniformity is an attempt to limit regionalism.114
To date, a complete answer has not been enunciated as to the extent of the "flexibility" that Justice Brennan finds to be inherent in the
uniformity requirement of the Bankruptcy Clause. This Article argues, however, that the answer to this central question should be consistent with the holding in a case arising under the Tax ClauseUnited States v. Ptasynski.115
D. Railway LaborExecutives' Ass'n v. Gibbons: Private
Bankruptcy Laws and Uniformity
Railway LaborExecutives'Ass'n v. Gibbons,116 an opinion by Justice Rehnquist, is another railroad reorganization case. It also was
the sole case cited by the National Bankruptcy Conference in support
of its conclusion that proposed pilot Chapter 10 would have violated
the requirement of uniformity set forth in the Bankruptcy Clause.
The Conference no doubt did so because Gibbons was the first and
remains the only case in which the Court invalidated a bankruptcy
law for lack of uniformity.11 7
In Gibbons, the Supreme Court analyzed whether Congress had
authority to enact the Rock Island Railroad Transition and Employer
Assistance Act ("RITA).118 RITA applied solely to the Chicago, Rock
Island and Pacific Railroad Co. ("Railroad"), which had filed for reorganization pursuant to Section 77 of the Bankruptcy Act. RITA required that Railroad pay substantial benefits (of up to $75 million) to
Railroad employees who were not re-hired by other carriers.31 9 These
benefits were to be accorded administrative expense priority and were
thus payable prior to the claims of bondholders, commercial creditors,
and shareholders of Railroad. 2 o
113. Id. at 160 (quoting Connecticut Gen. Ins. Co. v. United States Ry. Ass'n, 383 F.
Supp. 510, 519 (1974)).

114.
115.
116.
117.

See supra notes 44-65 and accompanying text.
462 U.S. 74 (1983). See infra notes 138-51 and accompanying text.
455 U.S. 457 (1982).
Id. at 469 ("[p]rior to today, this Court has never invalidated a bankruptcy law for
lack of uniformity."). As noted earlier, Perez implicitly invalidated, in dicta, the
District of Columbia Motor Vehicle Responsibility Act, not a bankruptcy law. See
supra notes 85-91 and accompanying text.
118. Railway Labor Executives' Ass'n v. Gibbons, 455 U.S. 457,461-67 (1982)(summarizing purpose and effect of RITA, 45 U.S.C. §§ 1005, 1008 (Supp. IV 1980)).
119. Id. at 467.
120. Id. at 461-63.
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As in Moyses, RITA was challenged on a variety of grounds.121 The
Court, however, found it unnecessary to consider any grounds other
than the uniformity requirements of the Bankruptcy Clause.12 2 In a
straightforward opinion, Justice Rehnquist first held that RITA was a
bankruptcy statute because it "imposes upon a bankrupt railroad the
duty to pay large sums of money to its displaced employees and then
establishes a mechanism through which these 'obligations' are to be
satisfied."' 2 3 Precisely because RITA is a bankruptcy statute, the
Court made the substantial and significant holding that RITA could
not be upheld under the Commerce Clause which lacks an obligation
of uniformity. As Justice Rehnquist reasoned, permitting the adoption of non-uniform bankruptcy statutes pursuant to the Commerce
a limitation on the
Clause "would eradicate from the Constitution
24
power of Congress to enact bankruptcy laws."'1
Justice Rehnquist then briefly reviewed the history of Bankruptcy
Clause jurisprudence and noted that a bankruptcy statute could be
uniform yet recognize differences among the States with respect to
their laws governing commercial transactions 12 5 and recognize state
exemptions.1 26 It also could treat "railroad bankruptcies as a distinctive and special problem," "take into account differences that exist between different parts of the country, and resolve geographically
isolated problems."127
Justice Rehnquist contrasted the 3R Act Cases, in which uniformity requirements were satisfied because no railroad reorganization
was pending outside the defined region, with RITA, which only applied to one railroad, even though other railroads also were in reorganization proceedings.. 28 Justice Rehnquist concluded from this
that RITA cannot be said to "apply equally to all creditors and all
debtors."129 Justice Rehnquist summarized: "Etlo survive scrutiny
under the Bankruptcy Clause, a law must at least apply uniformly to
a defined class of debtors."130 Finally, as an actual holding, Justice
Rehnquist enunciated a narrowly focused proposition that RITA violates the Uniformity Clause because it effectively was a private bank121. The Trustee for the Railroad asserted claims under the Bankruptcy Clause, Fifth
Amendment Just Compensation Clause, Fifth Amendment Equal Protection
Clause, Fifth Amendment Due Process Clause, and the principles of separation of
powers. Id. at 465 n.9.
122. Id.
123. Id. at 467.
124. Id. at 469.
125. Id. at 469 (citing Vanston Bondholders Protective Comm. v. Green, 329 U.S. 156,
172 (1946)(Frankfurter, J., concurring)).
126. Id. at 469 (citing Hanover Nat'l Bank v. Moyses, 186 U.S. 181, 189-90 (1902)).
127. Id. at 469 (quoting 3R Act Cases, 419 U.S. 102, 159 (1974)).
128. Id. at 469-71.
129. Id. at 471 (quoting 3R Act Cases, 419 U.S. 102, 160 (1974)).
130. Id. at 473 (emphasis added).
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ruptcy bill applicable to only one debtor and "the Bankruptcy Clause's
uniformity requirement was drafted in order to prohibit Congress
from enacting private bankruptcy laws."131

Justice Marshall, joined by Justice Brennan, concurred in result
only, finding that the issue was not whether RITA only applied to a
single debtor but rather, as in the 3R Act Cases, whether Congress
had legislated uniformity with respect to an "identified 'evil.'"1 3 2 Because Congress did not explicate the basis for its non-uniform treatment of other comparable railroads, Justice Marshall and Justice
Brennan concurred that RITA violated the Uniformity Clause.' 33
In Gibbons, as in the 3R Act Cases, Justices Brennan and Marshall
reached out to propose a rule of law that lack of geographical uniformity is excusable solely to remedy a perceived "evil." In neither case,
however, did they definitively enunciate the standard which must be
met to allow for such non-uniformity. An indication was provided,
however, in their concurrence in Gibbons. In their concurrence in Gibbons, Justices Brennan and Marshall enunciated their view that Congress must identify the "evil" and explicate the basis for non-uniform
treatment of similarly situated debtors; such burden is substantive,
and it will not be satisfied by form recitals in the legislative history.
The two Justices stated: "[IR]ecitation of a general purpose does not
justify narrow application to a single debtor where, as here, that purpose does not explain the nonuniform treatment of other comparable
railroads that are now, or may be, in reorganization."1 34
The legislative purpose presumably should be enunciated in the
legislation itself. Unless set forth in the legislation, the judiciary
would be required to examine the legislative history, a disfavored procedure in recent years. Justice Scalia in particular believes that legislative history is irrelevant, the product of interest groups, and is
neither written nor read by Congress. For example, in Blanchard v.
Bergeron,'3 5 Justice Scalia emotes: "[wlhat a heady feeling it must be
for a young staffer, to know that his or her citation of obscure district
court cases can transform them into the law of the land, thereafter
dutifully to be observed by the Supreme Court itself."136 Other literalists, such as Judge Easterbrook, argue that under our constitutional
scheme, judges are to interpret legislation, while Congress' role is to
enact laws which may be signed into law by the president. Floor debates, committee reports, and other legislative history simply are not
131. Id. at 472 (citing with approval HuGo BLAcK, CONSTrrUTIONAL PROHIBITIONS 6
(1887)).
132. Id. at 476 (Marshall, J., concurring).
133. Id. at 476-77 (Marshall, J., concurring).
134. Id.
135. 489 U.S. 87 (1989).
136. Id. at 99 (Scalia, J., concurring).
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the legislation; important points need to be in the statute and cannot
be put in through legislative history. "It would demean the constitutionally prescribed method of legislating to suppose that its elaborate
apparatus for deliberation on, amending, and approving a text is just
a way to create some evidence about the law, while the real source of
legal rules is the mental processes of legislators."137
E. United States v. Ptasynski: Tax Uniformity and
Limitations on the Flexibility of Geographic
Uniformity
In United States v. Ptasynski,3.s a unanimous decision authored by
Justice Powell, the Supreme Court analyzed the constitutionality of
the Crude Oil Windfall Profit Tax Act of 1980 (the "Windfall Profits
Act7)139 under the Tax Clause.14o The windfall profit tax was an excise tax enacted following de-regulation of the price of domestic ofl.141
Pursuant to the Windfall Profits Act, certain oil fields were exempt
from the windfall profit tax, including oil produced north of the Arctic
Circle or north of the Alaska-Aleutian Range and at least 75 miles
from the nearest point on the Trans-Alaska Pipeline System.14 2
These provisions exempted less than 20% of current Alaskan oil production together with all oil produced off-shore beyond state territorial
limits.

14 3

Various independent oil producers and royalty owners attacked the
windfall profit tax as unconstitutional, arguing that it solely exempted
oil produced within only one state. 144 The Supreme Court rejected
this challenge, reasoning that, just as Congress is entitled to classify
the subject of a tax in non-geographic terms without implicating the
Tax Clause, 14 5 it is entitled to use geographic terms when considering
geographically isolated problems. Nonetheless, the Court held that
"where Congress does choose to frame a tax in geographic terms, we
137. In re Sinclair, 870 F.2d 1340, 1344 (7th Cir. 1989)(Easterbrook, J.)(afflrming ruling that Chapter 11 co-debtors could neither convert to Chapter 12 nor dismiss
their Chapter 11 case and re-file under Chapter 12, pursuant to section 302(c)(1),
notwithstanding contrary legislative history and evidence section 302(c)(1) may
have been enacted in error).
138. 462 U.S. 74 (1983).
139. Pub. L. No. 96-223, 94 Stat. 229 (1980)(codified at 26 U.S.C. § 4986-98 (Supp. V
1981)(repealed 1988)).
140. U.S. CoNST. Art. I, § 8, cl. 1.
141. United States v. Ptasynski, 462 U.S. 74, 76 (1983).
142. Id. at 77 (citing 26 U.S.C. § 4994(e)(Supp. V 1981)(repealed 1988)).
143. Id. at 77-78.
144. Id. at 79 (citing the district court opinion below at 550 F. Supp. 549, 553 (D. Wyo.
1982)).
145. Id. at 84 (citing with approval Knowlton v. Moore, 178 U.S. 41, 106 (1900)).
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will examine the classification closely to see if there is actual geographic discrimination."1 4 6
The Court in Ptasynski expressly relied on the 3R Act Casesin analyzing whether the Tax "Uniformity Clause prohibits Congress from
defining the class of objects to be taxed in geographic terms."147 As
the Court noted, "[a]lthough the purposes giving rise to the Bankruptcy Clause are not identical to those underlying the [Tax] Uniformity Clause, we have looked to the interpretation of one Clause in
determining the meaning of the other."148 As the Court notes, its decision analyzing the Tax Clause in Ptasynski is consistent with and
relies on precedent from the 3R Act Cases analyzing the Bankruptcy
Clause.149 In turn, the 3R Act Cases relied on the reasoning of The
Head Money Cases15O which analyzed a tax case.
After the unanimous decision on Ptasynski, there should be no
doubt as to the continued viability of the Brennan/Marshall "flexible"
approach to the Bankruptcy Clause, even with the retirement of both
Justices. As clarified by Justice Powell, Congress may classify based
on non-geographic terms to identify the subject of tax or bankruptcy
laws. Where Congress uses geographic terms, however, the Court will
examine the classification closely to see if there is actual geographic
discrimination.151
The following will apply the rules enunciated in the foregoing cases
under the Bankruptcy and Tax Clauses to analyze whether the United
States Trustee and Bankruptcy Administrator programs violate the
uniformity requirements of the Bankruptcy Clause.
V. THE UNITED STATES TRUSTEE AND THE BANKRUPTCY
ADMINISTRATOR PROGRAMS
A. Executive Summary of Facts and Issuesls.2
The United States Trustee program within the United States Department of Justice was instituted in 1979 as a pilot program in eighteen of the ninety-four federal judicial districts. In 1986, the program
was to have been extended to the remaining districts, phasing in various districts at different times. To date, however, in the six districts
in Alabama and North Carolina, chapter 11 debtors do not pay fees for
United States Trustees, and there are no United States Trustees in
place. Instead, there are Bankruptcy Administrators appointed by the
146.
147.
148.
149.
150.
151.
'152.

Id. at 85 (citing with approval 3R Act Cases, 419 U.S. 102, 160-61 (1974)).
Id. at 83.
Id. at 83 n.13 (citing 3R Act Cases, 419 U.S. 102, 160-61 (1974)).
Id. at 83-84.
See supra notes 96-113 and accompanying text.
United States v. Ptasynski, 462 U.S. 74, 85 (1983).
Citations have been largely omitted in this Executive Summary. Citations are
provided in notes 154-238 infra.
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Administrative Office of the United States Courts. While United
States Trustees were to have been appointed for these six districts by
October 1992, this date has been extended to October 2002. The maintenance of both the United States Trustee and the Bankruptcy Administrator programs in different districts has been criticized by all
branches of government, including the Congressional General Accounting Office, the Office of Court Administration, and the Department of Justice.
As noted, the pilot program concept that was employed in the
United States Trustee program is the intellectual parent of the pilot
chapter 10 program that was proposed in S. 540.153 The lack of uniformity of the United States Trustee program both at its outset and at
present poses the question of the meaning of the constitutional requirement of uniformity.
B. History of the United States Trustee Program
In the Bankruptcy Reform Act of 1978,154 Congress restructured

the bankruptcy system. Among other changes accomplished by the
Code, bankruptcy judges' adjudicatory powers were expanded to encompass both summary and plenary jurisdiction. 15 5 Administrative
responsibilities, including appointing examiners, 156 convening the
first meeting of creditors, appointing the creditor committees in Chapter 11 cases,1 5 7 selecting the panel trustees in Chapter 7 bankruptcy
cases, 158 appointing Chapter 13 standing trustees, 15 9 and reviewing
requests for professional compensation were removed from the bankruptcy judges to eliminate actual and apparent conflicts of interest
and to promote the perception (and reality) of impartiality in decisionmaking.160
153. See Van Patten, supra note 69, at 550.
154. Pub. L. No. 95-598, 92 Stat. 2549 (1978).
155. Summary proceedings were within the adjudicatory powers of bankruptcy judges;
plenary proceedings could not be so adjudicated. Summary and plenary under
the Act roughly correspond to core and non-core matters under the Bankruptcy
Code, although core jurisdiction is broader than summary jurisdiction. See In re
Arnold Print Works, Inc., 815 F.2d 165, 168 (1st Cir. 1987).
156. 11 U.S.C. § 1104(c) (1988).
157. 11 U.S.C. § 341 (1988).
158. 28 U.S.C. § 586(a)(1) (1988).
159. 11 U.S.C. § 1302 (1988).
160. H.R. REP. No. 595, 95th Cong., 1st Sess. 89-91 (1977). See also Richard B. Levin
& Kenneth N. Klee, The OriginalIntent of the United States Trustee System, 1
NORTON BANIR. L. ADvisER 2, 3 (1993)(an article by former members of the staff
of the House Judiciary Committee responsible for drafting the Bankruptcy Reform Act). The Subcommittee on Civil and Constitutional Rights "concluded that
the combination of administrative and judicial roles in a single official was not
healthy. It was subject to all of the vices that its critics advanced. More important, it was widely perceived as unfair. In addition, the Subcommittee believed
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The United States Trustee program was commenced as a pilot pro-

gram in eighteen of the ninety-four federal judicial districts. 161 Fol-

lowing a six-year trial period, the Attorney General issued a generally
favorable report on January 3, 1984, regarding the pilot United States
Trustee program. 162 In June 1983, the Department of Justice also forwarded a substantially consistent report generated by an independent
study of the pilot United States Trustee program. This report had
been commissioned by the Department of Justice and conducted by
Abt Associates of Cambridge, Massachusetts.163
The pilot United States Trustee program operated in many of the
nation's larger cities, including Chicago, Los Angeles, and New York.
As a result, during the pilot program period, United States Trustees
administered more than 29 per cent of all cases, notwithstanding the
fact the pilot program only operated in 19 percent of all federal judicial districts (18 of 94).164 The Attorney General Report contended
that the non-pilot districts continued to have problems with the appearance of impropriety, given continuing ex parte contacts with
bankruptcy judges.165
The Department of Justice concluded that the pilot United States
Trustee program within the Department of Justice was a better pro-

gram than the Bankruptcy Administrator program. This conclusion
that it was important to upgrade the stature of the bankruptcy judges and that
continuing to saddle them with administrative responsibilities for processing
bankruptcy cases would work against any attempt to increase the importance,
status and prestige of the court." Id.
161. Act Nov. 6, 1978, Pub. L. No. 95-598, §§ 1501-151326, 92 Stat. 2651-57
(1978)(codified at 11 U.S.C. §§ 1501-151326 (Supp. III 1979)(repealed 1986)).
The pilot districts were the districts of Maine, New Hampshire, Massachusetts,
Rhode Island, Southern District of New York, Delaware, New Jersey, Eastern
District of Virginia, District of Columbia, Northern District ofAlabama, Northern
District of Texas, Northern District of Illinois, Minnesota, North Dakota, South
Dakota, Central District of California, Colorado and Kansas. 11 U.S.C. § 1501
(Supp. II 1979).
162. See ATTORNEY GENERAL REPORT, supra note 5.
163. Id. at 5. The "Abt Report" is found at ExEcuTIvE OFFIcE FOR U.S. TRUSTEES, U.S.
DEr'T OF JUSTICE, AN EVALUATION OF THE U.S. TRUSTEE PILOT PROGRAM FOR
BANKRUPTCY AD)mmsTRATiON (1983 & Update 1985)(copy on file with the NebraskaLaw Review).
164. ATroRNEY GENERAL REPORT, supra note 5, at 10.

165. Id. at 19. The strict separation of bankruptcy judges from administrative responsibilities never really worked, as Congress implicitly recognized in the Bankruptcy Reform Act of 1994, H.R. 5116, Pub. L. No. 103-394, 108 Stat. 4106 (1994).
One leading practitioner argues that by permitting bankruptcy judges to conduct
status conferences and issue case management orders, "bankruptcy judges now
have full authority to become enmeshed in the administration of bankruptcy and
reorganization losses pending before them. This authority generally exceeds
powers possessed by bankruptcy judges prior to the 1978 Reform Act." Harvey R.
Miller, Judges Resume Case Administration: Involvement in Status Conferences
Permitted,N.Y.L.J. (Feb. 6, 1995) p.7 col.1.
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appears to have been foreordained: the pilot program was administered by the Department of Justice, the agency that wrote the report.
The Department of Justice also was disingenuous in some of its arguments: among other things, the Department of Justice observed that
the pilot United States Trustee program was superior because it was
self-funding, unlike the Bankruptcy Administrator program. The only
proper conclusion from this fact, however, is that Congress should
have both programs or neither program receive fees from debtors, not
that one program was superior.
Notwithstanding its conclusions, the Department of Justice did not
make a recommendation as to whether the United States Trustee program should be extended to the rest of the country. 16 6 The Attorney
General Report provided that such a recommendation was premature
in light of the uncertainty then-extant as to the future structure of the
bankruptcy courts,1 6 7 following the Supreme Court's decision in
Northern Pipeline Construction Co. v. Marathon Pipe Line Co.168
The Attorney General Report's final conclusion was that the
United States Trustee program should no longer be within the Department of Justice. The Attorney General suggested that the program
might be placed in the judicial branch as a separate unit within the
Administrative Office of the United States Courts or elsewhere in the
executive branch, perhaps within the Department of Commerce, the
Department of the Treasury, the SEC, or as an independent
agency.169 The Attorney General so concluded because a United
States Trustee has the potential for an actual or perceived conflict of
interest if located within the Department of Justice. As the Attorney
General explained, United States Attorneys and the Civil and Tax Divisions of the Department of Justice represent the government in its
claims against bankruptcy estates. In contrast, the United States
Trustees, who also report to the Department of Justice, are charged
with impartially administering cases, and the Bankruptcy Reform Act
"removed the priority previously enjoyed by the government under
section 64 of the Bankruptcy Act of 1898."170
166. ArroRNEY GENERAL REPORT, supra note 5, at 57.
167. See id.

168. 458 U.S. 50 (1982). In NorthernPipeline, a plurality of the Court held that the
Bankruptcy Act of 1978 unconstitutionally vested power in non-Article III bankruptcy courts since the judges were not provided with fixed salaries and lifetime
tenure. The plurality also determined that to the extent the Act created bankruptcy courts that were "adjunct" to district courts, such a delegation of jurisdiction was also impermissible. However, the Court instituted a limited stay of its
judgment to "afford Congress an opportunity to reconstitute the bankruptcy
courts or to adopt other valid means of adjudication without impairing the interim administration of the bankruptcy laws." Id. at 88.
169. ATronRNE GENERAL REPORT, supra note 5, at 60-61.
170. Id. at 58-59.
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Notwithstanding these favorable reviews, at least some of the pilot
districts did not view the pilot United States Trustee program as a
success. In the Northern District of Alabama, Chief Bankruptcy
Judge George S. Wright successfully lobbied Congress to have Alabama exempted from incorporation into the United States Trustee
program.37 ' The United States Trustee program was extended as a
pilot program until 1986 when Congress theoretically expanded the
program nationwide.17 2 Nevertheless, even though 28 U.S.C. § 581
directs the Attorney General to appoint United States Trustees in all
federal judicial districts, including the six districts located in the
States of Alabama and North Carolina,17 3 Congress provided that the
program would not become effective in the six judicial districts located
within the States of Alabama and North Carolina until each such district elects to be included in a bankruptcy region, or October 1, 1992
(this date has since been extended to October, 2002). Bankruptcy
judges in both states successfully have lobbied Congress, most particularly Senators Helms and Heflin, to avoid being placed within the
United States Trustee program. The future of the Bankruptcy Administrator program is also uncertain with the anticipated retirement of
Senator Heflin.
C. The GAO Report
In 1992, Senator Sam Nunn, Chairman of the Permanent Subcommittee on Investigations of the Senate Committee on Governmental
Affairs, requested the General Accounting Office ("GAO") to compare
relative efficiencies, costs, and results achieved in comparable districts administered by United States Trustees and Bankruptcy Administrators.' 74 The GAO reviewed four Bankruptcy Administrator
and four United States Trustee districts that it deemed to be comparable. In brief, the GAO Report recommended incorporating the Bankruptcy Administrator program into the United States Trustee
program immediately, rather than in 2002, even though the Bank171. Telephone Interview with former Alabama bankruptcy court law clerk (Feb. 22,
1994). Cf Francis F. Szczebak, The GAO Got It Wrong, 1 NORTON BAri. L.
ADvisER (Callaghan) 7, 11 (1993)(Judge Wright ardently supports the Bank-

ruptcy Administrator option. The Northern District of Alabama is the only judicial district to have operated under both the Bankruptcy Administrator program,
and, as a pilot district, under the United States Trustee program).
172. BAFJA, supra note 7.
173. 28 U.S.C. § 581 (1988)(which provides, in relevant part, "(a) The Attorney General shall appoint one United States trustee for each ofthe following regions composed of Federal judicial districts... (4) The judicial districts established for the
States of... North Carolina ... (21) The judicial districts established for the
States of Alabama....').
174. U.S. GAO, PuB. No. GAO/GGD-92-133, BAAu<RUPrcY A n-TsATimON: JUSTIFICATION LACKING FOR CONTINUING Two PARALLEL PROGRAMS 1 (1992) [hereinafter

GAO

REPORT].
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and
ruptcy Administrator program was found to be more efficient
75
creditors received similar distributions under both programs.1
The GAO Report concluded that the United States Trustee programs were on average 22% more expensive to operate than comparable Bankruptcy Administrator programs. The GAO Report further
found that creditors received similar total distributions, although unsecured creditors received a higher relative proportion of available
funds in the United States Trustee districts. The GAO Report found
and no significant
similar distributions for administrative expenses
17 6
differences in the speed of processing cases.
Notably, the GAO Report acknowledged that "[flees paid in bankruptcy are not uniform." 17 7 Chapter 11 debtors in United States
Trustee districts pay filing and quarterly fees which are deposited in a
United States Trustee System Fund ("Fund"). The Fund was intended
to make the United States Trustee program self-financing. As the
GAO Report noted, however, the fees have in past years created a surplus. Notwithstanding the proclaimed desire of the Executive Office of
the United States Trustee program to use such surplus funds to expand program staffing, budgetary restrictions caused 6.4 million dollars in 1990 surplus funds to be turned over to the general fund of the
United States Department of the Treasury.178 In contrast, Chapter
11 debtors in Bankruptcy Administrator districts do not pay quarterly
fees. The Bankruptcy Administrator7 9program operates using funds
appropriated to the judicial branch.1
The GAO Report concluded that there was no justification for contwo separate programs, and that "ltlo make bankruptcy adtinuing
ministration consistent across the country, Congress should
incorporate the BA program into the UST program."' 8 0 The GAO Report concluded that the United States Trustee program should absorb
the Bankruptcy Administrator program, rather than vice-versa, based
on the Congressional determination in the Bankruptcy Reform Act of
1978 that the administrative function should be removed from bankruptcy judges.18,
In recommending that "consistency" be achieved by eliminating the
Bankruptcy Administrator program, the GAO Report relied on the
Congressional determination that it would be inappropriate to place
administrative duties of bankruptcy matters within the judicial
branch, and that "placing the administrative duties in bankruptcy in
175.
176.
177.
178.
179.
180.
181.

Id. at 2.
Id. at 6-10.
Id. at 11.
Id. at 12.
Id. at 11.
Id. at 17.
Id. at 14.
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the executive branch rendered the separation of administrative and
judicial functions complete ....

"1 8 2 Finally, the GAO Report con-

cluded that there do not exist any significant actual conflicts of interest between the United States Trustee program and the other
responsibilities of the Department of Justice.'53
The United States Department of Justice and the Administrative
Office of the United States Courts each made written submissions
commenting on earlier drafts of the GAO Report. These comments
were reprinted in the GAO Report. In these comments, and the subsequent essay by Francis F. Szczebak, Chief of the Bankruptcy Division
of the Administrative Office,184 the Administrative Office agrees with
the GAO position that only one administrative program is necessary.
The Administrative Office disagrees with the conclusion of the GAO
Report that the United States Trustee program should survive.
Rather, the Administrative Office of the United States Courts believes
that the Bankruptcy Administrator program is superior and should
5
supplant the United States Trustee program. 1 S
With regard to fees, the Administrative Office emphasized that
"[iut was only a quirk in the 1986 statute that neglected to extend the
self-funding mechanism to the six districts exempted from the UST
program. The Congress, of course, can easily authorize the BA program to receive the same fees as the UST program by statutory
amendment."186 The Administrative Office argues that (i) the Bankruptcy Administrator program is more efficient and would save $18 to
22 million annually,18 7 (ii) the estate administration function belongs
in the judiciary to avoid both the duplication of clerical and administrative efforts and the "potential erosion of the separation of powers
between the Executive and Judicial Branches,"18s and (iii) retaining
the United States Trustee program in the Department of Justice is
182. Id. But see supra note 165 (bankruptcy judges regain administrative functions in
the Bankruptcy Reform Act of 1994).

183. GAO REPORT, supra note 174, at 15-16.
184. Szczebak, supra note 171, at 7-11.
185. GAO RPmor, supra note 174, at 39-43 (reprinting letter from L. Ralph Mecham,
Director of the Administrative Office of the U.S. Courts, to Richard L. Fogel, Assistant Comptroller General (July 15, 1992)). "The overall superiority demonstrated by the BA program over the UST program not only justifies its
continuation in the six districts in North Carolina and Alabama, but justifies its
expansion into other districts." Id. at 40. See also Szczebak, supra note 171, at 8.
186. Szczebak, supra note 171, at 8-9; GAO REPORT, supra note 174, at 40-41 (reprinting letter from L. Ralph Mecham, Director of the Administrative Office of

the U.S. Courts, to Richard L. Fogel, Assistant Comptroller General (July 15,
1992)).
187. Szczebak, supra note 171, at 9-10.
188. Id.
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inappropriate in light of its inherent conflicts of interest.1 8 9 The Administrative Office emphasized that:
It is of special note that Chief Bankruptcy Judge George S. Wright of the
Northern District of Alabama ardently supports the BA option. The Northern
District of Alabama is the only judicial district to have operated under both
(as a pilot district) and the current BA system,
the UST system
respectively. 190

Finally, the Administrative Office argued that even though the
GAO Report concluded that the Bankruptcy Administrator program is
more efficient, the GAO Report understated this conclusion. The Administrative Office argued that the GAO Report failed to evaluate
comparable districts and failed to analyze the performance of the
United States Trustee and the Bankruptcy Administrator programs in
processing Chapter 11, Chapter 12, and Chapter 13 cases.'91
Third party commentators have tended to defend the conclusions of
the GAO Report on the grounds that the United States Trustee program eliminates ex parte communications with bankruptcy judges
and the appearance of impropriety. These commentators also have
criticized the United States Trustee program, however, as unand understaffed, with continually increasderfunded, undertrained,
2
ing responsibilities.19
With reference to the increased responsibilities of United States
Trustees, the Code was amended in 1986 to provide that the United
States Trustee "may raise and may appear and be heard on any issue
in any case or proceeding under this title but may not file a plan
.... -193 As Richard L. Levine has noted:
[A]s part of the Bankruptcy Judges, United States Trustees, and Family
Farmer Bankruptcy Act of 1986, the powers of the U.S. Trustee were expanded so extensively as to give the U.S. Trustee the power to weigh in on
almost any issue in the case.... Perhaps the most startling example is that
has the right to be heard on the subject of Plans of
the U.S. Trustee
1 94
Reorganization!
Id.
Id. at 11.
Id. at 9.
See, e.g., Levin & Klee, supra note 160, at 4 (United States trustee program has
multiple roles, including enforcement authority as party in interest and litigant
on administrative matters, watchdog role to report and investigate allegations of
fraud on the part of debtors, creditors, trustees and other officers of the estate,
and to supervise administration, including appointment and supervision of Chapter 7 and Chapter 13 trustees, and acting as trustee in no-asset chapter 7 liquidation cases, and as Chapter 13 trustee when private panel members are unable to
be found. While the United States Trustee "system has served its appointment
and watchdog roles well, it has not lived up to congressional intent in supervising
administration. It has been chronically underfimded and understaffed.").
193. 11 U.S.C. § 307 (1988).
194. Richard L. Levine, The U.S. Trustee Program Today, 1 NoRToN BANim L. ADVISER (Callaghan) 5, 6 (1993)(referring to 28 U.S.C. § 586(a)(3)(C) (1988)).

189.
190.
191.
192.
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While the United States Trustee program was established to avoid the
appearance of impropriety, the emergence of the United States
Trustee as a party-in-interest allows for conflicts of interest to arise
between the United States Trustee's duties as a supposedly disinterested administrator and the Trustee's concerns as a party-in-interest.
D. St. Angelo v. Victoria Farns, Inc.
In a recent decision, St. Angelo v. Victoria Farms, Inc.,195 which
centered on the issue of whether a United States Trustee was entitled
to recover $4,250 in fees, the Ninth Circuit analyzed whether the
Bankruptcy Administrator/United States Trustee program dichotomy
was constitutionally permissible. The Ninth Circuit held that the legislative history provides no evidence regarding Congress' intent to
maintain two separate programs.1 9 6 The Ninth Circuit then summarily rejected the claim made by the United States Trustee that the
United States Trustee program is solely administrative in character' 9 7-an argument previously made by the National Bankruptcy
Conference.198 The Ninth Circuit rejected this argument because
Trustees have a direct effect upon rights and liabilities of debtors and
creditors, given their extensive discretion to appoint trustees, monitor
proceedings, advise the court, seek dismissal of cases, and determine
the fees which must be paid by debtors.199 Consistent with the analysis of Justices Marshall and Brennan in their concurring opinion in
Gibbons, the Ninth Circuit concluded that because Congress provided
no justification for enacting a non-uniform law, "its decision can only
be considered to be irrational and arbitrary."20 0
Surprisingly, even though the Bankruptcy Administrator program
was not a party to the case and apparently was not even represented,
the Ninth Circuit held that the lack of uniformity of the United States
Trustee program could be cured by declaring the Bankruptcy Administrator program unconstitutional. 201 In effect, the Ninth Circuit dictum concluded that the portion of P.L. No. 101-650 which continued
the Bankruptcy Administrator program in the six districts located in
Alabama and North Carolina until October 1, 2002,202 was
unconstitutional.
As a purely theoretical matter, the Ninth Circuit opinion may have
cured the problem of whether the United States Trustee program is
195.
196.
197.
198.

38 F.3d 1525 (9th Cir. 1994).
Id. at 1529.
Id. at 1530-31.
See supra note 19 and accompanying text.

199.
200.
201.
202.

St. Angelo v. Victoria Farms, Inc., 38 F.3d 1525, 1531 (9th Cir. 1994).
Id. at 1532. See supra note 133 and accompanying text.
St. Angelo v. Victoria Farms, Inc., 38 F.3d 1525, 1535 (9th Cir. 1994).
Pub. L. No. 101-650, § 317(a), (c), 104 Stat. 5115-16 (1990).
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constitutional. But as a practical and a constitutional matter, nothing
has changed as a result of the Ninth Circuit's November 1, 1994 decision. United States Trustees continue to operate in 87 judicial districts and Bankruptcy Administrators continue to operate in 6 judicial
districts. If this is unconstitutional, as the Ninth Circuit concluded in
St. Angelo, the Ninth Circuit failed to put an end to such
unconstitutionality.
As Judge Poole's separate opinion in St. Angelo concludes, the
Ninth Circuit majority opinion "will undoubtedly spawn litigation in
the federal courts for the districts of Eastern North Carolina, Middle
North Carolina, Western North Carolina, Northern Alabama, Middle
Alabama, and Southern Alabama, and... may result in an intercircuit conflict between the Fourth, Ninth, and Eleventh Circuits."203
E. Trustees, Administrators, and the Requirement of
Uniformity
Two principal questions need to be addressed in a constitutional
analysis of the United States Trustees and Bankruptcy Administrators programs. First, are debtors (and their creditors) treated uniformly? Second, is the classification or the lack of uniformity
constitutionally permissible? This analysis will be informed by the
foregoing Supreme Court opinions, as well as the Ninth Circuit opinion in St. Angelo.
At the outset of the United States Trustee program, debtors residing in or otherwise qualified to file in seventy-six judicial districts
were subject to the Bankruptcy Administrator program. At present,
only debtors residing in or otherwise qualified to fie in six judicial
districts and their creditors are subject to the Bankruptcy Administrator program. In short, individual debtors are treated uniformly within
districts. Of course, as noted in the cases of Myerson and Kuhn, indiwhich often is done to take advanviduals are readily able to relocate,
tage of available exemptions. 20 4
Corporate and partnership debtors, by contrast, are entitled to file
for bankruptcy in a variety of venues. Available choices include the
districts of their domicile, residence, principal place of business, or locus of their principal assets in the United States for the 180 days prior
to the petition date, and any district in which there is pending a case
under title 11 concerning such person's affiliate, general partner, or
partnership.205 This has resulted in numerous filings in the Southern
203. St. Angelo v. Victoria Farms, Inc., 38 F.3d 1525, 1535 (9th Cir. 1994)(Poole, J.,
concurring in part, dissenting in part).
204. See supra at notes 81-83 and accompanying text.
205. 28 U.S.C. § 1408 (1988). See Lynn M. LoPucki & William C. Whitford, Venue
Choice and Forum Shopping in the Bankruptcy ReorganizationofLarge, Publicly
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District of New York2O6 and, more recently Delaware, for the purpose
of forum-shopping.
If a class of debtors could be defined as all persons who have filed
or against whom there has been filed a petition in any judicial district
other than in the six judicial districts located in Alabama or North
Carolina,20 7 the United States Trustee program can be said to meet
the minimal test for uniformity enunciated by Justice Rehnquist in
Gibbons. That is, the Bankruptcy Code applies uniformly to an identi20
fied class. s
The next level of analysis seeks to determine whether such a classification based on geographic terms is permissible. Such classification could be permitted either if no substantive rights are affected by
the classification, or if there is an independent justification for such
classification.209 Supreme Court precedent, as in Ptasynski and the
3R Act Cases, does not per se prohibit the use of geographic terms to
define the affected class so long as there is an isolated problem.
In the National Bankruptcy Conference's statement regarding proposed Chapter 10, the Conference asserted that the non-uniform pilot
United States Trustee program had been permissible because it "dealt
with administrative aspects of the.bankruptcy system."2 10 The National Bankruptcy Conference appears to be correct in concluding that
the United States Trustee program does not justify a pilot Chapter 10.
Analysis, however, provides compelling reasons why the United
States Trustee program cannot be held to be purely "administrative"
in nature.
The United States Trustee program has many non-administrative
characteristics. Most obviously, debtors whose petitions are venued in
Held Corporations,1991 Wis. L. REv. 11 (1991)(detailing extensive evidence of

forum shopping by large corporations in bankruptcy).
206. For example, the Eastern Airlines bankruptcy is known as In re Ionosphere

Club-the Ionosphere Club having been Eastern's frequent flier club located in
New York.

207. For the sake of analytical simplicity, the following will refer solely to the eightyeight judicial districts in which the United States Trustee program currently operates and the six judicial districts in Alabama and North Carolina in which the
Bankruptcy Administrator program currently operates. The analysis is, of
course, largely transferable to the pilot United States Trustee program which
originally operated in eighteen of the ninety-four judicial districts.

208. Railway Labor Executives' Ass'n v. Gibbons, 455 U.S. 457, 473 ("To survive scrutiny under the Bankruptcy Clause, a law must at least apply uniformly to a defined class of debtors.").
209. In St. Angelo, the Ninth Circuit took a somewhat different approach, first asking
whether the United States Trustee/Bankruptcy Administrator dichotomy was
uniform, because the division is established by federal law, not state law. The
Ninth Circuit then proceeded to ascertain whether such lack of uniformity was
permissible. St. Angelo v. Victoria Farms, Inc., 38 F.3d 1525, 1531 (9th Cir.
1994).
210. S. REP. No. 168, supra note 14, at 61.
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United States Trustee program districts are required to pay quarterly
fees to the United States Trustee, on penalty of having their petition
dismissed. Debtors in Bankruptcy Administrator districts, who enjoy
substantially similar administrative treatment, do not have to pay
such fees.
It would appear that any debtor and any creditor2ll would have
standing to challenge the United States Trustee quarterly fees. While
the fees would not appear to be significant enough to merit challenge,
it should be recalled that the Supreme Court was required in United
States v. Kras2 12 to determine whether a bankruptcy court could re-

quire payment of the then-fifty dollar filing fee as a condition precedent to accepting a voluntary petition from an insolvent debtor.
Even excluding the quarterly United States Trustee program fee,
the United States Trustee program is not solely "administrative." As
previously noted, United States Trustees wear a variety of hats: quasijudicial, in appointing and supervising Chapter 7 and 13 trustees; as
an officer of the court, in acting as Chapter 7 or 13 trustee where no
private individual can be found; in an executive branch enforcement
role, auditing trustees, debtors, creditors, and other parties-in-interest for fraud and irregularity; and 213
as a party-in-interest, including
challenging plans of reorganization.
The enactment of BAFJA214 in 1986 eliminates the argument that
United States Trustees are mere impartial administrators. After
BAFJA, United States Trustees became parties-in-interest able to appear on any issue in a case. While the Bankruptcy Code has an expansive definition of party-in-interest, 21 5 St. Angelo itself, which involved
a $4,250 dispute litigated up to the Ninth Circuit, is the single most
obvious example of how United States Trustees have their own interests and are not merely administrators. 2 16
Even if the only issue were the quarterly fees payable to the United
States Trustee program, it is far from clear that Congress can waive
211. See 3R Act Cases, 419 U.S. 102, 160 (1974)("The uniformity clause requires that
the [bankruptcy statute] apply equally to all creditors and all debtors....").
212. 409 U.S. 434 (1973)(holding that there is no fimdamental right to file bankruptcy,
given that Congress has the discretion not to enact a bankruptcy law, and that
therefore Congress could require even an indigent individual to pay a minimal
filing fee as a condition precedent to filing a petition). Kras also stands for the
proposition that the usual standard for classifications in bankruptcy legislation is
that of "rational justification." Id. at 446.
213. See supra notes 154-79 and accompanying text.
214. BAFJA, supra note 7.
215. 11 U.S.C. § 1109(b) (1988). By way of illustration, see, e.g., In re Johns-Manville
Corp., 36 B.R. 743 (Bankr. S.D.N.Y. 1984), mandamus denied, 39 B.R. 234
(D.C.N.Y. 1984)(holding that persons who may be damaged from asbestos in the
future, but currently have no claims, are parties-in-interest and are thus entitled
to representation).
216. See supra notes 196-203 and accompanying text.
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the assessment of fees for administrative services in six judicial districts only. In The Head Money Cases,2 17 the head taxes collected
were characterized as regulations on commerce, rather than as taxes,
because the monies were solely devoted to immigration. 2 18 While a
similar intent motivated Congress with respect to the United States
Trustee program, monies have been taken out of the fund devoted to
the United States Trustee program. 2 19 More importantly, unlike the
tax in The Head Money Cases, which was uniform to the full extent of
the problem being addressed, the United States Trustee program is
not uniform in application.
F.

The United States Trustee Program Fails to Qualify As
Uniform Under Relevant Precedent

The following analysis demonstrates that the Bankruptcy Administrator/United States Trustee dichotomy likely would be held to be
non-uniform under the various tests for uniformity enunciated by the
Supreme Court in the 3R Act Cases, Gibbons, andPtasynski. It then
briefly analyzes and distinguishes various lower court cases which
could have but failed to directly confront this issue.
In the 3R Act Cases, Justice Brennan held that while Congress is
entitled to legislate with respect to a geographically isolated problem,220 such legislation is subject to the twin provisos that non-uni-

form legislation (i) be enacted to address a geographically isolated
problem, and (ii) not be enacted as a result of regionalism. 2 2 1 The regionalism restriction, of course, is consistent with the hypothesis advanced earlier that the uniformity requirements of the Bankruptcy
Clause (and the Tax Clause) were instituted to prevent the federal
to favor or disadvantage any
governmental powers from being22 used
2
particular region of the country.
It would not appear that the United States Trustee and Bankruptcy Administrator programs would satisfy either prong of this two
part test. There are no geographically isolated problems unique to the
six districts in Alabama and North Carolina. Rather, the dichotomy

either is the result of lobbying or with respect to fees only, the possible
result of an oversight, according to the Administrative Office of the

United States Courts. 2 23 Neither explanation is sufficient to satisfy
the requirements of uniformity.
217.
218.
219.
220.
221.
222.
223.

112 U.S. 580 (1884). See supra notes 109-10 and accompanying text.
The Head Money Cases, 112 U.S. 580, 595-96 (1884).
See supra notes 177-79 and accompanying text.
3R Act Cases, 419 U.S. 102, 159 (1974).
Id. at 159-60.
See supra section III.B.
Szczebak, supra note 171, at 8-9; GAO REPoRT, supra note 174, at 40-41 (re-

printing letter from L. Ralph Mecham, Director of the Administrative Office of
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With respect to lobbying, the evidence is overwhelming that the
principal reason that judicial districts located in Alabama and North
Carolina were exempted from the United States Trustee program,
originally until 1992, and currently until 2002, is because of the efforts
of Senators Heflin and Helms. Specifically, Chief Bankruptcy Judge
George S. Wright of the Northern District of Alabama, among others,
was exceptionally dissatisfied with the pilot United States Trustee
program. 22 4 Through the efforts of Judge Wright and Senator Heflin,
Alabama was able to secure an exemption from the program. 2 25
While this may or may not be an attempt to favor one region of the
country over another, it certainly is treating two states differently at
the behest of those states' representatives.
A similar conclusion is reached under the approach taken by Justices Marshall and Brennan in their concurring opinion in Gibbons.226

The United States Trustee/Bankruptcy Administrator dichotomy is inappropriate absent a logical explanation by Congress as to the nonuniform treatment of comparable classes of debtors and creditors.
Here, as was observed in St. Angelo, there is no explanation whatsoever for the dichotomy. Nor would there appear to be any justification
for the proposition that a creditor should receive a larger or smaller
distribution depending on whether a debtor who was able to file in
different venues chose to file or not to file in Alabama or North Carolina. This would cause the procedural venue provisions of 28 U.S.C.
§ 1408 to result in substantive outcome differences.
This critique, however, that venue determines outcome, is analogous to the unavailing critique of Moyses. for permitting Congress to
recognize state exemptions in bankruptcy. One critical difference
here, however, is that with the United States Trustee program, the
differing outcomes are the result of the federal bankruptcy law, not
the federal law's recognition of existing state exemptions. Put another
way, the United States Trustee program is part of the federal bankruptcy distribution scheme, not creditors' claims. While Moyses held
that uniformity protects classes of debtors, not individual debtors, the
only way of defining the class here is by geography-debtors entitled
to file in the States of Alabama and North Carolina.
Finally, the Supreme Court's analysis in its unanimous decision in
Ptasynski227 is decisive. The Court in Ptasynski acknowledged that
there could exist geographically isolated problems, such as the recovthe U.S. Courts, to Richard L. Fogel, Assistant Comptroller General (July 15,
1992)).

224. Szczebak, supra note 171, at 11.
225. See supra section II.B.
226. Railway Labor Executives' Ass'n v. Gibbons, 455 U.S. 457, 476-77 (1982)(Marshall, J., concurring). As noted, the Ninth Circuit also appeared to employ this
approach in St. Angelo. See supra note 200 and accompanying text.
227. 462 U.S. 74 (1983).
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ery of oil from fields located off-shore and north of the Arctic Circle,
that would justify non-uniform taxation. The Court held, however,
that "where Congress does choose to frame a tax in geographic terms,
we will examine the classification closely to see if there is actual geographic discrimination."2 28 Here, the exemption from paying quarterly fees enjoyed by debtors filing in Alabama and North Carolina
and their creditors results in actual geographic discrimination and
does not stand up under close scrutiny.
One area of geographic discrimination is fees paid by debtors,
thereby diminishing creditors' recoveries. The Administrative Office
of the United States Courts argues that "[i]t was only a quirk in the
1986 statute that neglected to extend the self-funding mechanism to
the six districts exempted from the UST program."2 29 It is also possible that Congress considered that it was unnecessary to draft provisions setting up a dedicated fund for the Administrative Office of the
United States Courts, as the Bankruptcy Administrator program was
originally to be eliminated by October 1992. A third possibility is that
Congress may not have thought it appropriate for fees to be paid by
debtors not enjoying the services of the United States Trustee program. While the last argument is appealing, the Bankruptcy Administrator program provides most of the services enjoyed or endured by
debtors and creditors under the United States Trustee program.
Crucially, under none of these analyses is there a plausible rationale for the non-uniform treatment or geographic classification of debtors filing in Alabama and North Carolina. Even if fees should not be
assessed where United States Trustee services are not being provided,
this does not explain why the Trustee services are not being provided
in Alabama and North Carolina. As the Administrative Office
concluded, "Congress, of course, can easily authorize the BA program
to receive the same fees as the UST program by statutory
amendment. 2 30
Prior to St. Angelo, there had been one appellate case before the
United States Court of Appeals for the Eighth Circuit that considered
228. Id. at 85 (citing with approval 3R Act Cases, 419 U.S. 102, 160-61 (1974)).
229. Szczebak, supra note 171, at 8-9; GAO REPoRT, supra note 174, at 40-41 (reprinting letter from L. Ralph Mecham, Director of the Administrative Office of
the U.S. Courts, to Richard L. Fogel, Assistant Comptroller General (July 15,
1992)).
230. Szczebak, supra note 171, at 9; GAO REPORT, supra note 174, at 41 (reprinting
letter from L. Ralph Mecham, Director of the Administrative Office of the U.S.
Courts, to Richard L. Fogel, Assistant Comptroller General (July 15, 1992)).
Under the logic of the 3R Act Cases and Gibbons, the possibility that the Bankruptcy Administrator program is to be eliminated in 2002 is irrelevant. First, it
may not occur. Second, the Court did not even address in the 3R Act Cases or
Gibbons the limited periods the railroad reorganization statutes at issue would
be in effect.
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whether non-uniform fees paid to the United States Trustee program
violate the Constitution: In re Prines.23 1 The Bankruptcy Clause issue, however, was not directly put at issue in Prines. Rather, the
Eighth Circuit was presented with the question of whether unequal
assessment of United States Trustees fees was permissible under
equal protection, in light of the fact that Congress transformed the
to a national proUnited States Trustee program from a pilot program
23 2
gram at different times in different districts.
Professor Van Patten, co-counsel for the debtors in Prines, states
that the Bankruptcy Clause argument was not presented to the
Eighth Circuit, other than in the context of equal protection, because
the argument had not been raised in the bankruptcy court. 23 3 The
debtors argued on appeal in Prines,however, that a higher standard
than the usual equal protection rational basis test was required to
permit the difference in fees, in light of the uniformity requirements of
the Bankruptcy Clause. The Eighth Circuit rejected this argument,
reasoning that the Supreme Court in United States v. Kras2 34 had

held that the appropriate standard for measuring the propriety of
classifications in bankruptcy legislation is a rational justification
test.235

While the Eighth Circuit should not be criticized for not reaching
an issue that was not squarely presented, its holding that a rational
basis justifies a non-uniform classification in bankruptcy cannot withstand analysis, at least not where such classification is geographic. As
the Supreme Court held in Ptasynski, a heightened scrutiny is applia classification (or a tax) is framed in geographic
cable where
6
terms. 23
G. Steps to Take to Avoid Constitutional Challenges
A strong Bankruptcy Clause challenge can be raised to the continuing existence of parallel United States Trustee and Bankruptcy Administrator programs. This challenge is best resolved by eliminating
one of the two programs. Alternatively, Congress should follow the
suggestion of the Administrative Office of the United States Courts
231. 867 F.2d 478 (8th Cir. 1989).

232. See generally, Van Patten, supra note 69, at 550-51 (an article by co-counsel for

233.
234.
235.
236.

the debtors on appeal to the district court and to the Eighth Circuit). As Professor Van Patten notes, other cases raising the quarterly fee issue, including In re
Eisenbarth, 77 B.R. 228 (Bankr. D.N.D. 1987) and In re Jehle, 72 B.R. 487
(Bankr. D.R.I. 1987), also failed to address the uniformity argument.
Van Patten, supra note 69, at 551. Telephone Interview with Professor Jonathan
K. Van Patten (Mar. 4, 1994).
409 U.S. 434 (1973).
In re Prines, 867 F.2d 478, 485 (8th Cir. 1989).
United States v. Ptasynski, 462 U.S. 74, 85 (1982)(citing with approval 3R Act
Cases, 419 U.S. 102, 160-61 (1974)).
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and authorize the Bankruptcy Administrator program to receive the
same fees as the United States Trustee program. This would eliminate what the Administrative Office characterizes as the "quirk in the
1986 statute" whereby debtors in the six Bankruptcy Administrator
7
23
districts are exempted from such fees.

Even if the quarterly fees were equally assessed in all districts,
however, a debtor or creditor might still raise these Bankruptcy
Clause concerns. Such a challenge is especially likely to be raised by a
debtor or creditor aggrieved by a position taken by the United States
Trustee or a Bankruptcy Administrator. Challenges are likely if a
particular Trustee chooses to exercise non-administrative powers by,
for example, challenging a proposed plan of reorganization, challenging attorney fee applications, seeking to disqualify counsel, or even
seeking dismissal of a case following the debtor's failure to file quarterly reports with the United States Trustee.
In St. Angelo, the issue arose over the payment of $4,250 in fees. A
creditor may well wish to increase its distributive share of an estate
by avoiding the payment of Trustee fees. Parties who feel aggrieved
by any other action of the United States Trustee, such as opposition to
2 38
proposed legal and other professional fees, or conflicts of interest,

also may challenge the constitutionality of the United States Trustee
program.
In short, logic and all evidence provide that the Bankruptcy Administrator program was retained in Alabama and North Carolina for
purely political reasons, not on the basis of justifiable, geographically
isolated problems. 239 Parties aggrieved by the action of a United
States Trustee have a viable argument that the Bankruptcy Administrator/United States Trustee dichotomy is unconstitutional.

237. Szczebak, supra note 171, at 8-9; GAO REPORT, supra note 174, at 40-41 (reprinting letter from L. Ralph Mecham, Director of the Administrative Office of
the U.S. Courts, to Richard L. Fogel, Assistant Comptroller General (July 15,
1992)).
238. For example, the United States Trustee filed a motion to disqualify Wel, Gotshal,
& Manges, the second largest firm based in New York City, for failing to reveal
possible conflicts of interest when retained by the debtor in the Leslie Fay Cos.
bankruptcy. Bankruptcy Judge Tina L. Brosman ultimately directed Wel, Gotshal to forfeit between $800,000 and $1 million of its $5.3 million fees and disqualified Weil, Gotshal from taking on any new litigation. See Weil, Gotshal
DisqualificationMotion Argued, Lawyers for Leslie Fay Say, N.Y. Times, Dec. 12,
1994 at D1.
239. Although, unlike the pilot districts proposed for Chapter 10, Congress selected
the eighteen pilot United States Trustee districts, there was no legislative explanation for their selection. Act of Nov. 6, 1978, Pub. L. No. 95-598, § 408, 92 Stat.
2686 (1986).
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VI. CONCLUSION
This Article sought to determine the meaning of the term "uniform" in the Bankruptcy Clause, using the United States Trustee/
Bankruptcy Administrator dichotomy as a case study. The purposes
of and case law interpreting the Bankruptcy Clause, together with
case law interpreting the Tax Clause, are all consistent in rejecting
the claim that a bankruptcy chapter may be effective in only a few
locales, absent geographically isolated problems, which are not present here.
The Article concludes that the United States Trustee/Bankruptcy
Administrator program dichotomy is likely unconstitutionally nonuniform. If the United States Trustee program were purely administrative in character it would not need to be uniform. If, however, as
argued in this Article, the quarterly fees and other aspects of the
United States Trustee program are substantive, then the United
States Trustee program/Bankruptcy Administrator program dichotomy both violated the Bankruptcy Clause at the inception of the
United States Trustee program as a pilot program, and continues to
violate the mandates of uniformity at present. Certainly, the dichotomy is ripe to be challenged by any aggrieved debtor or creditor as
unconstitutional for failure to comport with the uniformity requirements of the Bankruptcy Clause.

